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EXECUTIVE SUMMARY

INTRODUCTION

1 On 4 October 2018 the President of the Republic of South Africa, President Cyril
Ramaphosa (the President), acting in terms of section 84(2)(f) of the Constitution
of the Republic of South Africa, appointed a Commission of Inquiry (the
Commission) into allegations of impropriety regarding the Public Investment
Corporation (the PIC/ the Corporation). The appointment of the Commission was
published in the Government Gazette, No. 41979 of 17 October 2018, under
Proclamation No. 30 of 2018.

2 The PIC is a Financial Services Provider (FSP) in terms of the Financial Advisory
and Intermediary Services Act, No 37 of 2002 (the FAIS Act)?.

3  The PIC is an asset management company that manages assets for clients for a
fee. As a company, it is subject to the provisions of the Companies Act 71 of
2008 (Companies Act) and it, being a state—owned company, is also subject to
the provisions of the Public Finance Management Act, No 1 of 1999 (PFMA).

4  The assets managed by the PIC on behalf of its clients amounted to R2.08 trillion
as of March 2018. Its mandate is to generate returns and to contribute to the

developmental goals of South Africa.

1 Section 4 of the FAIS Act provides that the main object of the Corporation is to be a financial
services provider in terms of the FAIS Act.
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5 In order for it to qualify as an FSP in terms of the FAIS Act, the PIC has to satisfy
the Registrar of Financial Services Providers that it complies with the

requirements for ‘fit and proper financial services providers’ in respect of:

5.1 personal character qualities of honesty and integrity;

5.2 its competence and operational ability to fulfil the responsibilities imposed
by the FAIS Act; and

53 its financial soundness.

6 In addition, as a FSP, the PIC would have to satisfy the registrar that any ‘key
individual’ in respect of it (PIC) complies with the requirements of honesty and
integrity, as well as competence and operational ability, to the extent required, in

order to fulfil the responsibilities imposed on key individuals by the FAIS Act.?

THE TERMS OF REFERENCE

7  The Commission’s Terms of Reference (ToR), which are set out in the schedule
to the Proclamation, and which, on 19 March 2019 was amended to include ToR

1.17, read as follows:

‘1. The Commission must enquire into, make findings, report on and make

recommendations on the following:

1.1 Whether any alleged impropriety regarding investment decisions
by the PIC in media reports in 2017 and 2018 contravened any legislation,

PIC policy or contractual obligations and resulted in any undue benefit for

2 See section 8(1) of the FAIS Act. A ‘key individual’ is defined, in relation to an authorised financial services provider
(licenced in terms of section 7 of the FAIS Act), or a representative, carrying on business as a corporate body, as ‘any
natural person responsible for managing or overseeing, either alone or together with other so responsible persons, the
activities of the corporate body relating to the rendering of any financial service.’
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any PIC director, or employee or any associate or family member of any
PIC director or employee at the time;

1.2 Whether any findings of impropriety following the investigation in
terms of paragraph 1.1 resulted from ineffective governance and /or

functioning by the PIC Board;

1.3 Whether any PIC director or employee used his or her position or
privileges or confidential information for personal gain or to improperly

benefit another person;

1.4 Whether any legislation or PIC policies concerning the reporting
of alleged corrupt activities and the protection of whistle-blowers were not
complied with in respect of any alleged impropriety referred to in paragraph
1.1,

15 Whether the approved minutes of the PIC Board regarding
discussions of any alleged impropriety referred to in paragraph 1.1 are an
accurate reflection of the discussions and the Board'’s resolution regarding
the matters and whether the minutes were altered to unduly protect persons
implicated and, if so, to make a finding on the person/s responsible for the

alterations;

1.6 Whether the investigations into the leakage of information and the
source of emails containing allegations against senior executives of the PIC
in media reports in 2017 and 2018, while not thoroughly investigating the
substance of these allegations, were justified;

1.7 Whether any employees of the PIC obtained access to emails and
other information of the PIC, contrary to the internal policies of the PIC or

legislation;

Report of the Judicial Commission of Enquiry into Allegations of Impropriety at the Public
Investment Corporation Page 9 of 794



1.8 Whether any confidential information of the PIC was disclosed to
third parties without the requisite authority or in accordance with the
Protected Disclosures Act, 2000, and, if so, to advise whether such
disclosure impacted negatively on the integrity and effective functioning of
the PIC;

1.9 Whether the PIC has adequate measures in place to ensure that
confidential information is not disclosed and, if not, to advise on measures

that should be introduced;

1.10 Whether measures that the PIC has in place are adequate to

ensure that investments do not unduly favour or discriminate against -

1.10.1 a domestic prominent influential person (as defined in section 1 of

the Financial Intelligence Centre Act, 2001);

1.10.2 animmediate family member (as contemplated in section 21H(2)of
the Financial Intelligent Centre Act, 2001) of a domestic prominent

influential person; and

1.10.3 known close associates of a domestic prominent influential person;

1.11 Whether there are discriminatory practices with regard to

remuneration and performance awards of PIC employee;

1.12 Whether any senior executive of the PIC victimised any PIC

employees;

1.13Whether mutual separation agreements concluded in 2017 and
2018 with senior executives of the PIC complied with internal policies of the

PIC and whether pay-outs made for this purpose were prudent;
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1.14 Whether the PIC followed due and proper process in 2017 and
2018 in the appointment of senior executive heads, and senior managers,

whether on permanent or fixed- term contracts;

1.15 Whether the current governance and operating model of the PIC,
including the composition of the Board, is the most effective and efficient
model and, if not, to make recommendations on the most suitable

governance and operational model for the PIC for the future;

1.16 Whether, considering its findings, it is necessary to make
changes to the PIC Act, the PIC Memorandum of Incorporation in terms of
the Companies Act, 2008 and the investment decision — making framework
of the PIC, as well as the delegation of authority for the framework (if any)

and, if so, to advise on the possible changes.’

1.17 Whether the PIC has given effect to its clients’ mandates as
required by the Financial Advisory and Intermediary Services Act, 2002 (Act

no. 37 of 2002) and any applicable legislation.’

The ToR further provide as follows in relation to the temporal scope of the

enquiry:

‘2. The Commission must, in its enquiry for the purpose of its
findings, report and recommendations, consider the period 1 January 2015
to 31 August 2018.

3. The commission must submit -

3.1. an interim report to the President by not later than 15 February
2019; and

3.2. afinal report by not later than 15 April 2019.
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4. The commission may, if necessary, investigate and make findings
and recommendations on, any other matter regarding the PIC, regardless
of when it is alleged to have occurred, on condition that such other
investigations, findings and recommendations do not cause any delay in
the submission of the reports on the applicable dates referred to in

paragraph 3.’

9  Toempower the Commission in its fact-finding function, the TOR further provided
that:

5. The Commission may request the advice or views of any organ
of state or any other person or organisation that the Commission is of the

opinion may be able assist.

6. In order to -

6.1 enable the Commission to conduct its work meaningfully and effectively;

and

6.2 facilitate the gathering of evidence, by conferring on the Commission
such powers as are necessary to secure the attendance of witnesses and
to compel the production of documents and any other required information,
including the power to enter and search premises, regulations must be
made under the Commissions Act, 1947, which will apply to the

Commission.’

THE PROCESS FOLLOWED BY THE COMMISSION

10 The hearings were held over a period of 63 days, from 21 January 2019 until 14
August 2019.
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12

13

The Commission’s hearings were widely publicised, which, together with the
testimonies of particular witnesses given in public, we believe, encouraged a

number of people, particularly employees of the PIC, to come forward to testify.

Where the legal team intended to present a witness to the Commission whose
evidence would, or might, implicate another person, it was required in terms of
Rule 3.3, through the Secretary of the Commission, to notify that person in writing
within a reasonable time before the witness gave evidence. The legal team by
and large complied with the provisions of this rule, but where a person was
implicated whilst not having been notified beforehand, they would be informed
after the fact and advised to lodge a statement or an affidavit in response should
they so wish, or apply, in terms of regulation 9(3) of the Regulations or rule 3.3.6
of the Commission Rules, to cross-examine the witness concerned and to give
evidence. Two witnesses who testified before the Commission were cross-
examined under these provisions; leave having been obtained from the

Commissioner.

77 (seventy-seven) witnesses gave oral testimony before the Commission over
the 63 (sixty-three) days of hearings. The names of the persons who testified
before the Commission are set out in an annexure to the Report.

THE STRUCTURE AND FUNCTIONING OF THE PIC

14

The structure and functioning of the PIC is set out here so that the Commission
would be in a position to assess and explain whether any findings of impropriety
could be located in structural deficits or organizational pathologies impeding the
proper functioning of the PIC. As the testimony and explanation of the structure
indicates, sound structures and operating procedures were in place but these
cannot act as a complete check on the malfeasance of public officials.
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15

In terms of section 8 of the PIC Act, the business of the PIC is controlled by a
Board of directors (the Board) which, in terms of section 6, must be determined
and appointed by the Minister, in consultation with Cabinet. The Minister is
enjoined to appoint the members of the Board ‘on the grounds of their knowledge
and experience, with due regard to the FAIS Act, which, when considered

collectively, should enable the Board to attain the objects of the corporation’s.

The Memorandum of Incorporation

16

17

18

There was some confusion during the testimony of Dr Matjila relating to the
Memorandum of Incorporation (MOI) under which the PIC is currently operating.
The Commissioners had been provided with a copy of a MOI that had been
signed by the then Minister of Finance, Mr Pravin Gordhan (Mr Gordhan), on 26
April 2013 (2013 MOI). Clause 7.1.11 of that MOI provided that the Board ‘shall,
with prior approval of the Minister, appoint the nominees for chief investment
officer (ClO), chief financial officer (CFO) and chief operations officer (COO) to
those positions as employees, in accordance with applicable labour legislation’.
It was common cause that the PIC has been operating without a ClIO and COO.

Dr Matjila was appointed to the position of CEO in December 2014.

The evidence has revealed that on 24 March 2017, Minister Gordhan wrote to
his deputy, Mr Mcebisi Jonas (Mr Jonas), in his capacity as chairman of the
Board, advising that he (Minister Gordhan) had identified three sub-clauses in
the 2013 MOI which needed to be amended, namely, sub-clauses 7.1.12, 7.3.1
and 7.3.6.

One of the proposed amendments (sub-clause 7.1.12) would make provision for
the CEO and CFO becoming ex-officio directors of the Corporation. Minister

Gordhan also requested that the PIC call a shareholders’ meeting within two days

3 Section 6(3) of the FAIS Act.

Report of the Judicial Commission of Enquiry into Allegations of Impropriety at the Public
Investment Corporation Page 14 of 794



19

20

of the date of his letter.* However, on 29 March 2017, the Board, in addition to
approving the Minister's proposed amendments, resolved to approve further
amendments, including the deletion of sub-clause 7.1.11.° The effect of the

deletion would be the elimination of the positions of CIO® and COO in the PIC.

At the shareholders meeting held on 29 March 2017, a special resolution was
passed in terms of which ‘the existing Memorandum of Incorporation of the Public
Investment Corporation . . . is hereby amended’. All the proposed amendments
were accordingly approved and Minister Gordhan signed the amended version
of the MOI on 30 March 2017 (amended MOI).” The amended MOI was accepted
and filed by the Commissioner of the Companies and Intellectual Property
Commission (CIPC) on or about 19 April 2017.8

We are satisfied that the statutory procedures to amend the PIC’s 2013 MOl were
followed and that the amendments were, consequently, valid. It is, however,
common cause that subsequent to Mr Gigaba succeeding Minister Gordhan as
Minister of Finance in March 2017, he requested the Board, in a letter dated 19
April 2017, to not implement the amended MOI and that the 2013 MOI remain in
existence until he had familiarised himself with the PIC. The attempted
substitution of the amended MOI was not in accordance with statutory
requirements and, on this basis, it was concluded that the PIC’s current MOl is
the amended MOI, which was signed by former Minister Gordhan on 30 March
2017 and accepted by CIPC on 19 April 2017.

4 A copy of the letter is annexure ‘DD 30’ of Dr Matjila’s statement.
5 Extract from approved minutes of Board meeting held on 29 March 2017 attached as ‘Appendix 3'.

& The ditching of the position of CIO was in line with an organisational restructuring that took place, according to Dr
Matjila’s testimony (para 102 of his statement) in 2014 and 2015, resulting in the CIO position being split into four
Executive Heads of investments, namely of Listed Investments, Private Equity & Structured Investments,
Developmental Investments, and Properties.

 Copies of the resolution passed at a shareholders meeting on 29 March 2017 and of the amended MOI are attached
as ‘Appendix 4’ and ‘Appendix 5’ respectively.

8 A copy of letter dated 19 April 2017 attached as ‘Appendix 6'.
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The Composition of the Board

21 Clause 7.1.1 of the Corporation’s MOI provides that the Board ‘shall comprise of
no less than 10 and no more than 15 directors . . .. The shareholder, defined in
the MOI as the State acting through the Minister, is required, in terms of clause
7.1.2.1 to ensure that the Board consists of executive and non-executive

directors.

22 The Board committees which have been established can be seen in the diagram

below:

Crverall accountability for the running of the company

OF REFEREMCE
OF AUTHORITY

TERMS

DELEGATIOM
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24

24.1

24.2

24.3

24.4

25

The individuals who serve on these Board committees are all members of the
Board as envisaged in section 7(1) of the PIC Act.

The Board has issued DoAs in respect of the following:

Corporate Governance/Affairs;

Unlisted Investments;

Listed Investments; and

Property Investments.

The powers of the Board and management committees are set out in the
Delegations of Authority (DoA). In addition, policies and procedures have been
developed, which are designed to influence, determine and guide all major

investment decisions and actions.

The Executive Committee

26

26.1

26.2

26.3

The responsibility of the day to day management of the PIC rests with the CEO
in line with the approved DoA framework and the strategic direction set by the
Board. The CEO is assisted in the discharge of further responsibilities by an
Executive Committee (EXCO), comprising the CEO as Chairman, the Chief
Financial Officer (CFO) and the Executive Heads of the ten (10) PIC divisions,

namely:

Research and Project Development;

Impact investing;

Private Equity and Structured Investment Products (SIPS);
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26.4

26.5

26.6

26.7

26.8

26.9

Property Investments;

Listed Investments;

Investment Management;

Human Resources;

Risk;

Legal Counsel, Governance and Compliance; and, lastly

26.10 Information Technology.

27

The EXCO has established six (6) sub-committees, three (3) of which relate to
corporate affairs and the other three (3) to assets under management. These
sub-committees are in line with the PIC investment strategy to instil a culture of
compliance and good governance, so as to ensure that the Corporation’s
governance processes and affairs are conducted in a transparent, fair and
prudent manner and that accountability becomes a certainty. The Executive
Committee and its Sub-committee structures are depicted below:
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Client mandates

28 The PIC’s clients have provided the PIC with investment mandates, which set
out, among others, their investment objectives, risk appetite, investment
parameters as well as the asset class allocations. In order to ensure compliance
with client mandates, the PIC utilises a special system, which enables it to
capture the mandates for monitoring purposes. According to Ms W Louw, the
PIC reports to clients on a monthly and quarterly basis, detailing, among other
things, portfolio performance. Clients are thus able to engage with the PIC during

these presentations and to seek clarity, if they so wish.
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DEVELOPMENTS AT THE PIC SINCE THE JAMES
NOGU/NOKO/LEIHLOLA EMAILS

1  The James Nogu emails led to an atmosphere that was not conducive to good,
healthy and effective working relations between members of the Board and
between the Board and certain senior executives, particularly the CEO and CFO.
These emails were sent on 31 August 2017, 5 September 2017, 13 September
2017, 28 January 2019 and 30 January 2019 (For convenience, we shall refer to

the emails collectively as the ‘James Nogu emails’.)

2  An extraordinary general meeting was convened by Minister Nene on 25 July
2018, where the Board was instructed to conduct a forensic investigation on the
Nogu/MST allegations and to develop a plan of action by 17 August 2018.
Subsequently, after some consultation with counsel, the Board appointed

Advocate Budlender SC to conduct the above investigation.

3 Advocate Budlender SC found that there was no evidence of a romantic
relationship between Dr Matjila and Ms Pretty Louw (Ms P Louw) and that no

impropriety could be found in the MST transaction.

4 Dr Matjila was aggrieved by the action of the chairman of the Board, deputy
Minister Gungubele (the Chairman), of failing to oppose the UDM application that
was brought in the Pretoria High Court to have him suspended for the very
allegations in respect of which he had been cleared. He met the chairman at his
office in Cape Town and advised him that he (Dr Matjila) had decided to exit the
PIC in due course, but only once the Budlender SC report had been released.
Apparently, the chairman had not at that point shared the report with the other

non-executive directors.

5 The Board then put together a task team consisting of Dr Xolani Mkhwanazi

(Deputy Chairman of the Board), Ms Toyi and Dr Goba to negotiate the CEO’s
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exit. When Dr Matjila subsequently met the task team, Dr Mkhwanazi was not in
attendance, apparently because he wanted the CEO to first present a letter of
resignation. Dr Matjila reluctantly delivered a letter on 7 November 2018 in which

he made certain exit proposals to the Board.

On 23 November 2018, Dr Matjila was called to a Board meeting. His letter was
tabled at this meeting for the first time, although already in public circulation. At
this meeting, the Chairman informed him that the Board had accepted his
resignation with immediate effect. His protestations that he had not resigned, but
had merely given an exit proposal containing, amongst others, an intention to
give notice to resign in keeping with his contract, fell on deaf ears. The

Chairman’s response was that his employment contract had been terminated.

A little over two months thereafter, at a Board meeting on 1 February 2019, the
Chairman, having taken a call from the current Minister of Finance, Mr Mboweni,
informed the rest of the members of the Board that the Minister wanted the whole
Board to resign immediately, failing which they would be dismissed by Monday,
4 February 2019. Ms Hlatshwayo said the mood became one of indignation and
the Board members decided to resign en masse. A letter to that effect was
dispatched to Minister Mboweni. However, they continued with their function until

the interim Board was appointed.

The James Nogu emails and media reports about the PIC not only affected the
Board but also senior employees of the PIC. On 5 December 2017, Ms Vuyokazi
Menye (Ms Menye), who was the Executive Head: Information Technology, and
Mr Simphiwe Mayisela (Mr Mayisela), who was the Senior Manager: Information
Security, were charged with ‘accessing unauthorised documentation during an
investigation commissioned to unearth the penetration of the PICs mailing list’
and intercepting emails of Executive Directors without obtaining the necessary
approval. They were also alleged, inter alia, to have withheld information in a

case opened against the CEO under the pretext that it was erroneously done and
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10

Mr Mayisela for obtaining confidential information without prior approval, for the
sole purpose of advancing their case, while purporting to be assisting the
investigation regarding the identity of James Nogu. Ms Menye left the PIC, having
reluctantly accepted a settlement figure of approximately R7.5 million on 11 April
2018.

Mr Mayisela was dismissed following a full disciplinary process. Ms Bongani
Mathebula, the Company Secretary, who was placed on suspension on 11 April
2018, was charged with, inter alia, breaching her duty of good faith and
confidentiality as an employee in her position as Company Secretary, in that she
caused the distribution and/or copying of confidential PIC information. The
chairman of the disciplinary committee found her guilty and recommended that
she be dismissed with immediate effect. However, having been recommended
for a dismissal, Ms Mathebula returned to occupy her position of Company
Secretary on 27 March 2019.

Ms More, the CFO, and Mr Madavo: Executive Head: Listed Investments are
currently under suspension and face disciplinary charges relating to their conduct
in handling a particular transaction, namely AYO, which will be discussed below.
Mr Victor Seanie, the Assistant Portfolio Manager: Non-Consumer Industrials,
faced disciplinary charges over the same transaction. His disciplinary hearing
was concluded, finding him guilty, and he was dismissed on 22 October 2019

with one month’s pay in lieu of notice.

EVIDENCE, FINDINGS AND RECOMMENDATIONS PER TERMS OF
REFERENCE

TERM OF REFERENCE 1.1

1.

In 2018 the media reported on certain political parties that had called for

transparency in the PIC. Mention was made of particular transactions.
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The transactions that formed the subject of media reports during this period are
discussed below. It should be noted, however, that these transactions and/or
case studies do not constitute a comprehensive list of improprieties identified by

the Commission.

The case studies prepared by the Commission appear in this ToR, with the
exception of the VBS and Harith case studies, which are contained in ToR 1.3,

below.

CASE STUDY: Matome Maponya Investment Holdings (MMI)

4.

The Isibaya Fund’s investment in MMI is an example of multiple investments with

a single counterparty.

While prior exposure to any single counterparty would be raised as part of
deliberations at approval committees, there was previously no firm counterparty
limit. However, recently counterparty limits have been established, and they are

contained in the Private Placement Memorandums (PPMs).

The Commission found that the total PIC exposure to Mr Matome Maponya (Mr
Maponya) amounted to R1.85 billion. The exposure to Mr Maponya in the
investments of Magae Makhaya and Daybreak alone amounted to R1.023b.

Therefore, one could say the PIC was overexposed.

The Commission finds that the PIC’s decision to make cumulative investments
in various transactions with a single individual has resulted in significant

exposure to reputational risk and financial losses.

The MMI investments call into question the PIC’s thoroughness in conducting its

due diligence as well as its assessment of cumulative and reputational risks.
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10.

In order to ensure that PIC funds are available to as many South Africans as
possible and to not be exposed to risks associated with any single party, single

counterparty limits should be determined and adhered to by the PIC.

The PIC must also restrict funding from the Isibaya Fund to counterparties or
unlisted investments to a maximum of two projects (businesses) but only until
capacity and servicing of loans has been established. It should also limit the
cumulative monetary amount of exposure to a single counterparty or unlisted

investment.

SA Home Loans (SAHL) Investment

11.

12.

Regarding the investment in SAHL, Dr Matjila confirmed the statement by Mr
Kevin Penwarden of SAHL that a combination of SAHL and JP Morgan were the
first to present the equity opportunity and a proposal for housing finance for
GEPF members to the PIC. Consequently, Dr Matjila’s statement that, ‘I was
under the impression that this R9bn funding application was a joint plan of the
SAHL and MMI partnership™ is extremely concerning. The question must be
asked how thorough the processes were before a transaction of R9 billion was
approved that the CIO/CEO did not know, or did not endeavour to find out, what

the actual situation was.

Furthermore, Mr Kevin Penwarden, CEO of SAHL, stated that Mr Wellington
Masekesa (Mr Masekesa), Executive Assistant to Dr Matjila and PIC non-
executive director on the board of SAHL, and Mr Maponya had approached a
colleague, Mr Dlamini, and said that SAHL should ‘regularise’ what were called

‘arranging fees’ of R95 million.°

® Para 520 of Dr Matjila's statement signed on 17 July 2019.
10 para 59-70 of Mr Penwarden’s statement signed on 28 May 2019.
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13.

14.

15.

The Commission recommends that the Board should develop clear policies to
guide the involvement of PIC employees and non-executive directors in investee
companies. Appointment of PIC employees and/or non-executive directors of the

PIC to serve on the boards of investee companies must be reconsidered.

The role played by Mr Masekesa in respect of the SAHL Investment, as indicated
in paragraph 12 above, is found to be an irregularity as envisaged in Section 45
of the Auditing Profession Act, being, in the SAHL auditors’ (Deloitte) opinion, a
prima facie contravention of Section 3 of the Prevention and Combatting of

Corrupt Activities Act (soliciting a bribe to obtain a contract).

The Board should ensure that there is a full inquiry into the role played by Mr
Masekesa in the SAHL matter and engage with the GEPF to ensure that there
has been no undue influence exerted by any party on the SAHL application for
R10 billion further funding.

Conclusion

16.

17.

In relation to a number of the transactions considered above, there were
contraventions of PIC Policy, processes were not followed, necessary
disclosures were not made to the Board and on certain occasions the Board was
misled. Furthermore, in certain transactions, the Commission found that the

Standard Operating Procedure was not followed.

The Commission found that a number of individuals unduly benefited from the
improprieties identified. The role of Dr Matjila is concerning in terms of his one-
on-one meetings with individuals who stood to be vastly enriched, undercutting
the objectives of the Isibaya Fund and in contravention of the PIC’s mandate
from its clients. In addition, the Commission found that Dr Matjila’s role in

pressurising Mr Mulaudzi was improper and posed a reputational risk for the PIC.
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18.

19.

The PIC’s decision to make cumulative transactions with a single individual is of

concern to the Commission and recommendations in this regard are made.

Finally, governance, at a variety of levels, was undermined by the conduct of
several individuals in relation to the transactions discussed above and in the

conduct addressed in the ToRs which follow.

CASE STUDY: SEKUNJALO GROUP

20.

21.

22.

23.

24.

The following companies, within the Sekunjalo Group, are dealt with below:

Sekunjalo Independent Media (Pty) Ltd (SIM) and Independent News and Media
South Africa (Pty) Ltd (INMSA), which was later renamed Independent Media
(Pty) Ltd (IM).

Sagarmatha Technologies Limited (Sagarmatha).

Premier Food & Fishing Limited, later renamed Premier Fishing and Brands
Limited (Premier Fishing).

Ayo Technology Solutions Limited (Ayo).

SIM AND INMSA

25.

26.

During 2013, the PIC advanced a number of loans to SIM and INMSA. The PIC
also bought a 25% equity stake in INMSA. The loans were for a period of five

years and, together with interest thereon, were repayable in August 2018.

The GEPF did not support the deal and expressed the view that it was an
investment in a sector that ‘had a bleak future’. However, their view was that the
PIC should make the decision provided that the exposure did not exceed R2

billion.
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27.

28.

29.

30.

31.

In 2017, it became clear that INMSA and SIM would not be able to repay the
loans as they became due. Sekunjalo Investment Holdings (Pty) Ltd (SIH), the
holding company of both INMSA and SIM, made an offer to the PIC in a letter
dated 14 September 2017 proposing that the PIC exit its investment in INMSA
and SIM. In terms of the offer, SIH and/or its nominee would acquire the PIC’s
shares in and loan claim(s) against INMSA as well as its loan claim(s) against
SIM.

The letter stated that SIH intended to list one of its subsidiaries (Sagarmatha)
with a primary listing on the JSE, with secondary listings on the New York and
Hong Kong Stock Exchanges. It further stated that SIH would not make any cash
payment for its acquisition of PIC’s shares and loan claims and that the payment

would be settled through the issue of shares in Sagarmatha to the PIC.

In terms of the letter, a similar offer had been extended to the PIC’s co-
shareholders in INMSA and Dr Matjila was requested to countersign the letter, if
it was acceptable to the PIC, resulting in the conclusion of a binding agreement
between the PIC and SIH.

In a credit risk report signed on 9 and 10 November 2017, the risk team assessed

the risks relating to the proposed transaction as ‘HIGH'.

The Private Equity, Priority Sector and Small Medium Enterprise Fund
Investment Panel (PEPPS FIP) approved the offer subject to certain conditions.
It is apparent from these conditions that the PEPPS FIP required SIH to make a
cash payment for the proposed acquisition of the PIC’s shares and loan claims
and that there would be no link to the proposed listing of Safarmatha. This is
important to note because agreeing to the proposal would have meant that the
exit of the PIC from IM would have been funded by the PIC itself. It is clear from
the conditions that were imposed that the resolution was in the best interests of
the PIC.
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32.

33.

34.

35.

36.

37.

38.

Despite the resolution taken by the PEPPS FIP, on 13 December 2017 Dr Matjila
signed what appears to be a sale of shares and claims agreement between the
GEPF represented by the PIC and Sagarmatha. The agreement was signed on

behalf of Sagarmatha a day later.

In terms of clause 5 of the agreement, the debt of approximately R1.5 billion due
to the PIC would be discharged through the issuing of shares to the PIC in

Sagarmatha. The agreement stated that the price per share was R39.62.

Dr Matjila signed/approved the appraisal report on 15 November 2017,
approximately one month prior to signing the share swap agreement. That report
was for the attention of the PEPPS FIP and made it clear that its purpose was to
request approval from PEPPS FIP for the PIC to accept the offer from SIM to
acquire all the shares and loan claims that the PIC has in and against INMSA
and SIM, (the ‘Offer’), thereby exiting its investment in INMSA.

As someone who knew the operations of the PIC, Dr Matjila was aware, or ought
to have been aware, that the risk, legal and ESG teams would also have to

submit their reports for consideration by the PEPPS FIP.

When questioned about the share swap agreement and when informed that the
terms thereof violated the PIC resolution, Dr Matjila claimed to have not been
aware of the resolution. Even if he had not seen the PEPPS FIP resolution, one
would have expected him to enquire what resolution had been taken before

signing the share swap agreement.

Dr Matjila was also aware, or ought to have been aware, that the Listed
Investments team had not yet done a valuation of Sagarmatha when he signed

the share swap agreement.

If the Sagarmatha listing had proceeded (it did not because the JSE did not
approve the listing) and the share swap agreement signed by Dr Matjila
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executed, the PIC would have invested in Sagarmatha at a price of R39.62 and
not the R7.06 valuation of the PIC team. Moreover, PIC funds would have been
used to settle INMSA debt to the PIC, with the full knowledge by Dr Matjila that

this was effectively what was going to happen.

SAGARMATHA (TO BE READ WITH THE INMSA SECTION ABOVE)

39.

40.

41.

42.

In late 2017, Sagarmatha offered the PIC to subscribe for shares worth between

R3 billion and R7.5 billion. The price for the shares was R39.62 per share.

The deal team valued the shares at R7.06 per share. It is clear from the evidence
of the members of that team that they did not support the transaction. The
transaction was eventually abandoned after the JSE disapproved Sagarmatha’s

listing.

Dr Matjila, who was not a member of the deal team, was actively involved in the
transaction. He wanted PIC to subscribe for Sagarmatha shares at R39.62 per
share or at another price higher than that recommended by the deal team. Dr
Matjila had already signed the share swap agreement and irrevocably bound the
PIC to a share price of R39.62 prior to Sagarmatha being valued by the deal

team.

The deal team members, in particular Mr Molebatsi and Mr Seanie, made it clear
that they were opposed to the PIC investing in Sagarmatha. Notwithstanding this,
not only did Dr Matjila negotiate the share price without the knowledge of the
deal team, but he also requested Ms Mathebula to arrange a telephone
conference and a meeting between members of the IC and Sagarmatha officials
shortly before the IC was to consider the transaction. Dr Matjila’s support of the
transaction went to the extent of asking Ms Mathebula to forward documents in

support of the transaction from various trade unions and other organisations —
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43.

44,

which were going to be part of the BEE component of the deal - to members of
the IC. This was improper conduct and went against standard practice.

It is difficult to understand why Dr Matjila sought to invest in a company at a price
significantly higher than that recommended by the very experts he claimed
throughout his testimony to rely on, and ignoring the fact that the company
already had liquidity problems and was not servicing debt due to the PIC.

The conduct of the IC in referring the transaction back to the PMC despite serious
concerns raised by some of its members, calls into question its professionalism

and whether, at all times, it was acting in the best interests of the PIC.

PREMIER FISHING

45.

46.

NOTE: This transaction is merely included for the sake of completeness of the
transactions that the PIC undertook within the Sekunjalo Group

PMC Listed ratified a maximum amount of R339.3 million at R4.50 per share in
a private placement for a 29% shareholding in Premier Fishing, ahead of its
listing on the JSE on 2 March 2017. Premier Fishing was a subsidiary of African
Empowerment Equity Investment (AEEI).

The deal team was interested in this opportunity. However, the PIC ESG team
had identified that there were governance issues around the fact that the
chairman and majority of directors of Premier Fishing were also AEEI directors
and therefore were not independent. The ESG team had identified, in their due
diligence (DD) report, that Mr Arthur William Johnson (Mr Johnson) from 3 Laws
Capital, a related party company to the Sekunjalo Group, was listed as an
independent non-executive director and a member of the Premier Fishing audit
committee. Mr Johnson was appointed as a director of 3 Laws Capital in April
2008 which makes him a non-independent non-executive director of Premier

Fishing. Ms Rosemary Mosia had also been identified as an independent non-
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47.

48.

49.

executive director on the audit committee. Subsequently, on 10 October 2017,
Ms Mosia was appointed as a non-executive director to the Sagarmatha Board

and on 22 August 2018 she was appointed to the Ayo Board.

She resigned from the Sagarmatha Board on 26 September 2019, and on 30
August 2019, her daughter, Ms Moleboheng Gabriella Mosia, was appointed as
a non-executive director on the AEEI Limited Board.

Other issues identified by ESG were around the need for a remuneration policy
aligned to the business strategy and performance indicators linked to both short-
and long-term incentives. The company also did not provide details on its health
and safety programmes, labour practices or working conditions.

The PIC’s Risk Due Diligence report had foreign exchange risk as its only high
risk, but overall did not raise any objection to continuing with the transaction. The
PMC Listed also requested that at least two board seats be allocated to the PIC,
one being that of the lead independent director, or that they have the opportunity

to participate in the appointment of the lead independent director.

AYO

50.

51.

In this transaction, the PIC subscribed for 99.8 million shares at a total price of
R4.3 billion, being R43.00 per share.

The opportunity to invest in Ayo was presented to Dr Matjila in or around October
2017 by Dr Survé, the chairman of the Sekunjalo Group of companies. Dr Matjila
testified that, because he did not get involved with the analysis of investment
potential of opportunities presented to the PIC and the processing thereof, he
requested the Executive Head of Listed Investments, Mr Fidelis Madavo (Mr

Madavo), to look into the opportunity and assess its investment potential.
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52.

53.

54.

55.

On 16 November 2017, Mr Madavo instructed Mr Seanie, the Assistant Portfolio
Manager for Non-Consumer Industrials, and Equity Analyst at the PIC, to attend
a meeting with Ayo representatives. Mr Seanie learnt at the meeting that Ayo’s

intended listing on the JSE was scheduled for 15 December 2017.

Due to the time pressure, and before scheduling a PMC1 meeting, on 27 and 30
November 2017, Mr Seanie requested ESG, Risk and Legal teams to allocate
team members to assist in the Ayo initial public offering and to conduct a due
diligence which, in terms of the PIC’s processes, would be done once PMC1 had
approved a due diligence exercise. However, meetings of PMC1 failed to

materialize and the due diligence was never authorized.

Due to the looming placement date, namely 15 December 2017, and since the
PMC1 meeting did not materialize, Dr Matjila told Mr Molebatsi that it was
impossible to organize another meeting of the PMC at such short notice. He
therefore suggested to Mr Molebatsi that they both sign an irrevocable share
subscription form, subject to the understanding that he would request PMC to
regularize the transaction at the first available opportunity. The subscription form
was signed on 14 December 2017 by Dr Matjila and Mr Molebatsi who
irrevocably committed the PIC to participating in the listing of Ayo.

The transaction was approved at a hastily scheduled PMC2 meeting held on 20
December 2017, chaired by the CFO, Ms More. Dr Matjila, Ms More (who had
signed the disbursement memo the day before) and Mr Seanie attended the
meeting, but none of them informed those present at the meeting that an
irrevocable subscription form had already been signed, as had the disbursement
memo, and that PMC2 should ratify the actions of Dr Matjila and Mr Molebatsi of
prematurely signing the irrevocable subscription form instead of approving the

transaction.
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56.

57.

58.

59.

Further evidence came to light that Dr Matjila had, in fact, signed an irrevocable
commitment to purchase 92% of Ayo — the full issue — at a price of R43 per share,
on 4 December 2017, ten days prior to the signing referred to above. This, too,

was not revealed to the PMC2 meeting of 20 December 2017.

Emails provided to the Commission also indicate that PSG Capital, the
transactional advisor and sponsor for the listing, received a “generous” bonus in

the region of R4 million from Dr Survé for successfully listing Ayo.

Dr Survé and Dr Matjila had both indicated at the Commission that the monies
received from the PIC are still in Ayo’s bank accounts. This is partly correct, due
to the fact that the results are published at a point in time and indicate that the
monies were transferred back to Ayo just before the interim and year end cut-off
periods (28 February and 31 August respectively). The evidence gleaned from
various bank statements show that there has been significant movement of the
funds between different related parties. This created the impression of funds in

bank accounts but, in reality, this was only the case at specific moments in time.

The Commission has also noted that Grant Thornton signed off on a limited
assurance report on forecasted financial information contained in Ayo’s PLS.
BDO and Grant Thornton merged in July 2018. BDO Cape Incorporated has
been the auditor of Ayo for 21 years. This indicates a long-standing relationship

between the audit firm and Ayo and brings into question its independence.

Findings

60.

It is found by the Commission that the failure of the PIC to obtain approval from
PMC1 to proceed to the due diligence and the signing of the irrevocable
subscription form without first obtaining the approval to invest from PMC2
amounted, in each case, to improper conduct since the actions were not in

accordance with the PIC’s investment procedures.
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61.

62.

63.

64.

By instructing ESG, Risk and Legal to proceed with the due diligence without the
approval of PMC1, Mr Seanie acted improperly and thereby contravened the

PIC’s policy on Standard Operating Procedure.

In failing to disclose to PMC2 that an irrevocable share subscription form had
already been signed, Dr Matjila and Mr Seanie acted improperly and were
dishonest. (Mr Molebatsi did not attend the PMC2 meeting.)

As a key individual in terms of the FAIS Act, Dr Matjila failed to comply with the
fit and proper requirements in terms of section 8A(a) of the FAIS Act in that he
acted dishonestly and without integrity, thereby contravening the provisions of
section 8A(a).

There is no evidence that the impropriety or contravention resulted in any undue
benefit for any PIC director, or employee or any associate or family member of

any PIC director or employee at the time.

Recommendations

65.

66.

The Commission recommends that stringent measures be taken to ensure that
there is adherence to, and compliance with, the procedures which are designed

to serve the interests of both the asset manager and the investee company.

Both Dr Matjila and Mr Seanie are no longer employees of the PIC, Mr Seanie
having been charged and dismissed following disciplinary proceedings arising
from his actions or inaction relating to the Ayo transaction. With regard to Dr
Matjila, the PIC must consider reporting the contravention of the provisions of the

FAIS Act to the relevant authorities.
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OVERALL FINDINGS AND RECOMMENDATIONS IN RELATION TO
THE SEKUNJALO GROUP INVESTMENTS

67.

68.

69.

70.

71.

72.

73.

The Sekunjalo Group investments showed a marked disregard for PIC policy and

standard operating procedures.

Proper governance was absent or poor, and risk identification processes were

downplayed by looking for risk mitigants to make sure the deals were approved.

Due diligence reports highlighting issues around independence of Board
members, policies to be implemented etc. were not followed up by the PIC to

ensure implementation post the deal being approved and monies having flowed.

The “close relationship” between Dr Matjila and Dr Survé created top down

pressures that the deal teams experienced to get the requisite approvals.

Board members within the Sekunjalo Group of companies are not independent.
Some board members are related to Dr Survé, are long-serving employees, long-
time friends or are non-executive directors on other Sekunjalo Group company
boards and dominate the board seats in those companies. Independent non-

executive directors are in the minority on the boards of AEEI and Ayo.

In the light of the above, the Commission recommends that the PIC must conduct
a forensic review of all the processes involved in all transactions entered into with
the Sekunjalo Group and ensure that the PIC obtains company registration
numbers of every entity in the Sekunjalo Group to be able to conduct a forensic

investigation as to the flow of monies out of and into the Group.

It is further recommended that the PIC must ensure that all pre- and post-

conditions for all investments made, not just those in the Sekunjalo Group, have
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74.

75.

76.

77.

been fully met and implemented, and that effective processes and systems are
in place to properly monitor investments post disbursement.

Steps must be taken to recover all monies with interest due to the PIC, especially
where personal or other sureties was a precondition to approval of the

investment.

The PIC must also determine the future role, if any, of the PIC in all of the
transactions with the Sekunjalo Group, to protect the interests of the PIC and its
client; and review all aspects of the transactions entered into with the Sekunjalo

Group to determine whether any laws or regulations have been broken.

It is also recommended that the PIC reviews its internal processes, including its
standard operating procedures, together with the DoA, to determine
responsibility and culpability, and to consider whether there are grounds for
disciplinary, criminal and/or civil legal action against any PIC employees or Board

members, current or previous.

The Commission recommends that the Regulatory and Other Authorities should
consider whether any laws and/or regulations have been broken by either the
PIC and/or the Sekunjalo Group; determine what legal steps, if any, should be
taken to address any such violations; and assess whether the movement of funds
between accounts, as indicated above, was intended to mislead/defraud

investors and/or regulators.

Case Study: S & S REFINERY

78.

S&S Refinery (S&S) is a palm oil refinery and saponification plant based in
Nacala, Nampula Province, Mozambique. The PIC decided, in October 2014, to
invest in S&S. The legal agreements relating to the investment decision were
concluded on 14 November 2014.
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79.

80.

81.

82.

Although the investment decision was made in 2014 and therefore falls outside
the period 1 January 2015 and 31 August 2018, the transaction is among those

mentioned in media reports in 2017 and /or 2018 as per ToR 1.1.

The allegations in the media reports were that Dr Matjila had authorised an
investment to the tune of nearly R1 billion in a dilapidated Mozambican palm oil
refinery plant (S&S) that was not operational. It was also alleged that, apart from
injecting US$ 63 million (approximately R812 million) for a 50% stake in S&S,
the PIC also paid millions in facilitation fees to a company named Indiafrec Trade
& Investment (Pty) Ltd.

A reading of the evidence of the four witnesses who testified before the
Commission on the S&S transaction shows that there was no substance in the
media reports that the PIC invested in a dilapidated refinery and does not show
any impropriety in the investment decision. However, given the evidence
presented before the Commission and the fact that a further investment was
made by the PIC in the same project, the information, in particular matters

presented in the Risk report, will be considered.

In or about August 2014, the PEPSSME Fund Investment Panel approved the
total investment of US$ 62.5 million in S&S. On 21 January 2016, the PIC,
through the PEPSS Fund Investment Panel, resolved to increase its investment
in S&S from 45% to 70% by acquiring a further 25% shareholding for a
consideration of US$ 10 million.! In the result, as a number of Mozambican
banks also invested in the project, the PIC’s total exposure in S&S stood at US$

63 million.

11 The PEPSSME FIP of 20 October 2014 reflects a reduced investment from the original US$
62,5 million to US$
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Findings

83. ltis found that the Risk assessment and investment decisions relating to the S&S

investment did not take sufficient account of the following issues

83.1. The fact that raw materials essential for the business were imported and
paid for in US dollars, while earnings were in the local currency, namely the

Mozambican metical;

83.2. The purchase by the PIC of its equity shares in S&S was in US dollars,

while repayment would be in meticals;

83.3. The reliability and sustainability of supplies of the imported raw material, as
well as the transport costs thereof, would also have to be paid for in US

dollars;

83.4. The economic outlook in Mozambique, where deteriorating economic
conditions affected the financial viability of the enterprise, and interest rates

on local borrowing escalated rapidly;

83.5. The dependency on imported raw materials; and
83.6. The assumptions used for the assessment of risks were not rigorous
enough.

Recommendations

84. Accordingly, it is recommended that greater focus and interrogation must be
given post an investment decision to the management and the performance of

existing investments, prior to such investments becoming distressed.
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85.

86.

87.

88.

89.

90.

The IT infrastructure for unlisted investments must be addressed as a priority, as
at the time of giving evidence, there were no automated portfolio management
systems in place. This would make the process of monitoring compliance more

efficient and effective.

Furthermore, a separate workout and restructuring department that focusses on
resolving and reconfiguring distressed assets should be established as well as a
stand-alone division within the PIC that looks at investment proposals to be made

outside South Africa.

It is also recommended that the role of risk, in investment decisions, needs to be
strengthened.

It should also be noted that the conditions precedent which applied to the
transaction were not implemented. This failure is a serious management

oversight and those responsible should be held to account.

When investing abroad, a careful analysis of local partners, who should be
established corporates and not individuals or family run businesses, must be

undertaken.

The documentation submitted to the various committees for decisions must be
reviewed to ensure authenticity and any changes to investment amounts and that

shareholding reflects both names and percentages, and dates.

Case Study: Lancaster Steinhoff

Project Sierra

91.

The investment proposal was prepared by Symphony Capital on behalf of the
Lancaster Group for the acquisition of 2.75% of the shares in Steinhoff
International Holdings N.V. (SNH) amounting to R9.35 billion. Symphony Capital
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92.

93.

94.

95.

96.

was paid R76.95m for this work, and an amount of R22,85m was paid to
Lancaster Group, and to L101, a subsidiary of the Lancaster Group.

Paragraph 20 of the 20 July 2016 appraisal report of the PIC states that Mr
Jayendra Naidoo (Mr Naidoo) has a long and established relationship with major
shareholders of SNH, particularly Mr Christo Wiese. This was confirmed by Mr
Naidoo.*?

Steinhoff had a voting pool arrangement in place, which pool controlled 33% of
the company and exercised significant influence over all matters that required
shareholder approval. Through this transaction, Mr Naidoo, being the sole
Shareholder of Lancaster Group, had been invited to join the voting pool. The
PIC at the time owned 9% of Steinhoff. At no point was the PIC going to get a
seat on the Board, and Mr Naidoo in testimony before the Commission stated
that the shares were ordinary shares and did not have any special voting rights,
as claimed by Dr Matjila.*®

The proposal further provided for the PIC to acquire a 50% equity stake in L101
for R50 million.

The total funding provided by the PIC amounted to R9,4 billion (loan + equity).
This was reduced from the initial request for R10,4bn, according to Dr Matjila, so
that the investment decision would fall within his delegated authority and would

not have to be referred to a higher committee or the Board for consideration.*

An equity derivative backed financing structure was put in place by L101(ratio
collar structure), with the PIC’s capital guaranteed by an international bank

(Citibank) through a primary cession and pledge of L101’s put option proceeds

12 At page 14 of the Transcript for day 63 of the hearings held on 14 August 2019.
13 |bid. page 23.
14 At page 98 of the Transcript for day 55 of the hearings held on 16 July 2019.
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as security for its loan obligations. However, the security arrangements were
altered with 100% of the primary cession being granted to Citibank for it to
provide R6,5bn to fund the transaction as part of a second phase of the

transaction, known as Project Blue Buck (L102).

Findings and Recommendations

97.

98.

99.

100.

101.

The PIC could have purchased any quantum of Steinhoff shares outright in the
market instead of entering into a transaction to do so through Mr Naidoo. The

‘joining’ of the “voting pool” by Mr Naidoo did not materialise.

The Investment Committee (IC) of the PIC approved the transaction. The chair
of the IC was Mr Roshan Morar, a PIC non-executive director, who signed off on
the IC resolution for this investment. At the same meeting, he was also appointed
as a board member to L101 representing PIC’s interests which clearly indicates
a conflict of interest. He continues to be a director of the Lancaster Foundation

which is a non-profit company.

As at the end of February 2019, the amount outstanding on this loan was
approximately R11.6 billion with interest accrued. The loan has not been serviced
by L101 to date.

On 26 September 2016, a SENS announcement was put out by Steinhoff stating
that a 2.5% underwriting commission was paid to the Lancaster Group (this was
not reflected in L101’s financials) when the shares were subscribed for in

Steinhoff — R114 million was paid to the Lancaster Group, and not to L101.

The Commission finds that it would not have been possible for these shares to
have been subscribed for by L101 had it not been for the funding advanced by
the PIC. Yet the underwriting commission was paid to the Lancaster Group.
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102

103.

104.

105.

106.

107.

108.

. Itis questionable whether the Lancaster Group or L101 should have received an
underwriting commission at all, and whether this should have gone to the PIC

itself.

Based on the evidence of Mr Naidoo, it also appears that no discussion took
place in relation to whether the commission should have been paid to L101,
instead of the Lancaster Group.

The Commission recommends that the PIC must obtain a legal opinion as to
whether the R114 million underwriting commission that was paid to the Lancaster
Group should have been paid to L101, or if it was in fact due to the PIC, and if
the latter is shown to be the case, appropriate steps should be taken to recover

the money.

It should further be noted that a total of R100 million in equity contributions were
made by both the PIC and Mr Naidoo which Mr Naidoo has failed to prove is still

in the relevant bank account.

The Commission has noted that the PIC did not use any transaction advisors,
notwithstanding the complexity of the proposed structure and deal. The PIC team
indicated that the Lancaster Group then dictated the terms through their advisors.
This is found to have placed the PIC team at a significant disadvantage.

The Commission finds that the conduct of Dr Matjila in reducing the amount so
that it falls within his DoA was wholly improper. This might be taken to indicate

collusion between Dr Matjila and Lancaster.

The Commission recommends that the PIC’s MOI and DoAs regarding the PIC’s
investment decision making framework be amended to require the Board to
approve any amendments to proposals which require the Board’s approval when
they are submitted to the PIC.
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Project Blue Buck

109

110.

111.

. L101 was to subscribe for shares in STAR for R6.2 billion (5.9%). This was to be

funded by raising new bank finance against the put option proceeds under the
ratio collar. The amount raised was R6.5 billion.

The PIC loan and security package was re-negotiated in favour of L101 and
essentially was diluted with an addition in security over the shares that L101

would acquire in STAR through a primary cession and pledge over these shares.

Steinhoff agreed to match the R6.2 billion of funding in order to ultimately buy
additional shares in STAR, after the acquisition of Shoprite held by Thibault. Due
to free float issues, the funding was later reduced to R4 billion. Steinhoff
committed to provide the additional R2.2 billion to L101 for future investments,
which did not materialise.

Findings

112

113.

. A significant amount of money had already been loaned to Mr Naidoo, amounting

to R9.4 billion for Project Sierra. Yet the PIC was ready to entertain a second
transaction, notwithstanding that the terms of their loan and security package

were diluted in favour of L101.

The reasons provided by Dr Matjila for his decision to invest in Steinhoff through
Mr Naidoo reflect a disregard for the interests of the clients of the PIC in pursuit
of an ostensible ability to secure influence over a JSE listed company. Given that
Mr Naidoo is also a PEP, the PIC was obliged to ensure a thorough due diligence
was undertaken. Yet the PIC IC, and Dr Matjila, approved a transaction that
would significantly enrich a single individual, and at the same time took decisions

that removed the safeguards that were in place to protect the interests of the PIC.
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114

115.

116.

117.

118

. The PIC renegotiated the terms of its loan and security and in the process diluted

its security. The proceeds from the ratio collar put option proceeds of L101 were
then ceded in favour of an international bank, which would then fund the R6.2
billion acquisition of STAR shares by L101. PIC agreed to a reversionary cession
and pledge on these proceeds (their loan capital no longer guaranteed) whereas
previously it had a primary cession and pledge over these proceeds (their loan

capital was guaranteed.)

The only security the PIC has that has any value is the primary cession and
pledge over the STAR shares which could be sold and set-off the debt owed
under Project Sierra, but this would realise a significant loss.

It is concerning that the PIC approved the first and second transactions and
transferred the funds, notwithstanding that the Lancaster Group had not
established the B-BBEE Trust. This constituted an inexplicable waiver of the
PIC’s right to defer the transaction as a result of the Lancaster Group’s failure to
adhere to the conditions upon which its proposal to the PIC was approved. Those
responsible for this very material oversight must be the subject of disciplinary

action within the PIC.

It would have also been appropriate for the PIC to ensure that conditions
precedent were expressly agreed to as part of the approval of the transaction,
particularly with regard to the date for the establishment of the Trust, prior to any
transfer of funds. This would have enabled the PIC to monitor and enforce such
conditions and to cancel the transaction if such conditions were not adhered to.

. It should also be noted that, although the initial approval by the PIC was for the

establishment of a Trust; there was a subsequent request for the Trust to be
converted into a non-profit company, which the PIC approved. The non-profit
company was only established in 2017, a year after the transaction was finalised.
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119

120.

121.

CA

122

123.

124

. The PIC agreed to a second transaction with the same individual, ignoring both
cumulative and counterparty risk, at great cost to the PIC/GEPF.

The PIC did not adhere to its criteria for funding B-BBEE as these two
transactions had the same single individual as a counterpart. The transaction

also enabled significant enrichment to accrue to a single individual.

A B-BBEE transaction with one individual cannot be construed as a broad-based
empowerment transaction and does not comply with the Structured Investment
Products mandate to facilitate B-BBEE given by the GEPF. The PIC essentially
imposed the creation of an empowerment trust on the Lancaster Group, but

provided the funding without it being in place.

SE STUDY: ERIN ENERGY

. ERIN, previously Camac, sought, in February 2014, a secondary listing on the
JSE. Dr Matjila signed a letter in which the PIC confirmed that on the day of the
secondary listing of Camac, an injection of USD135 million would be made by
the PIC and a further amount of USD135 million would be paid 90 days

thereafter.

In 2013, Camac declared that it was technically bankrupt. This fact was not
disclosed to the JSE in the PLS. By virtue of the cash injections (totaling USD
270million) made by it, the PIC acquired a 30% shareholding in ERIN15.

. During May 2016, ERIN approached the PIC for a guarantee in the amount of
USD100 million to cover loan funding it had requested from the Mauritius

Commercial Bank. The IC considered ERIN’s request and resolved to approve

15 |bid, para 2.
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125.

126.

127.

128.

it. ERIN then obtained a loan facility for the amount of the guarantee from the

Mauritius Commercial Bank (“MCB”).

There is no evidence before the Commission to support a finding of impropriety
in the PIC’s decision to approve the provision of a guarantee in favour of MCB.

However, it is necessary, to make the following observations:

In their report, the risk team, consisting of Mr Tshifhango Ndadza and Mr Paul
Magula, recommended that the approval of the guarantee be subject to a number
of conditions. In its wisdom, the IC did not include this recommendation as a

condition precedent to the approval coming into effect.

It is understood, from certain media reports in Nigeria, that in 2019 the Nigerian

government revoked ERIN’s oil mining licence/lease (OML) 120 and 121.

ERIN had drawn down on the MCB loan facility amounts totaling approximately

USDG67 million, which the PIC has had to pay as guarantor.

Findings

129

130.

131.

. In approving the transaction to provide a guarantee of USD100 million, while

disregarding the recommendation of the risk team to approve the transaction
subject to certain conditions precedent, the Investment Committee acted

improperly.

In addition, no thorough due diligence and legal risk assessment was done to
enable the IC to give proper consideration to Erin’s application for funding and
for the provision of the guarantee referred to above.

This impropriety is in contravention of the investment policy of the PIC relating to

investment processes.
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132

. However, there is no evidence that the impropriety or contravention resulted in

any undue benefit for any PIC director, or employee or any associate or family

member of any PIC director or employee at the time.

Recommendations

133

134.

. The Commission is of the view that, if due diligence and legal risk assessments

had been given proper attention, the difficulties encountered by ERIN would
probably have been highlighted. Their respective roles therefore need to be
strengthened so as to ensure that no investment decisions are made without

following due process.

The PIC should investigate what measures can be taken to retrieve any tangible
assets of ERIN to reduce losses and engage with the Nigerian government in
this regard if deemed appropriate.

CASE STUDY: ASCENDIS HEALTH TRANSACTION

135

136.

137.

. The PIC concluded two transactions that involved the same BEE company and

Mr Lawrence Mulaudzi from Kilimanjaro Capital (KiliCap), namely Tosaco and
Ascendis, in terms of which an investment was to be made into Ascendis Health
and Bounty Brands. Kefolile Health Investments (Pty) Ltd (KHIH) was the

investment vehicle.

During the review of the deal, the Commission found that R100 million which was
approved by the PIC for the purchase of shares in Ascendis, was not used for
that purpose. Rather, it seemed that the R100 million had been added to the
transaction fees and paid to two entities of Mr Mulaudzi.

It was also established that the transaction in question was not initially approved

but, according to Dr Matjila, as chairman of the Social and Economic
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138

Fin

139

140.

141.

Infrastructure and Environmental Sustainability Fund Investment Panel, Ms Zulu,
albeit after this transaction, whose personal relationship with Mr Mualudzi was
confirmed during his testimony, signed the resolution in terms of which it was

resolved that the PIC would provide the funding to KHIH.

. It should be noted that, during his testimony, Mr Mulaudzi also stated that:
‘I ... received a call from Dr Matjila, requesting my urgent assistance. He
advised that the same lady [Ms Pretty Louw]... was in financial trouble ... He
asked me to urgently come to her rescue by settling her debts...’16
dings
. The Ascendis transaction was presented to the PIC at virtually the same time as
the Tosaco transaction, yet the two appear to have been considered by the
relevant PIC approval committee as two discrete investments.
The PIC approval conditions, in this instance how the funding was to be utilised,

were very specific. Yet again, the Ascendis investment shows the PIC’s
weakness, indeed failure to monitor the implementation of the decision and
ensure that the funds provided were used as approved. Transaction costs were
determined as R19m, yet there is a payment to Mr Mulaudzi of R79,8 million from
KHIH.

Dr Matjila states that ‘we had to buy some time to assess the performance of
Kisaco in the Tosaco transaction before we commit to another entity led by Mr
Mulaudzi’.t” It is highly questionable that the approach to be taken is one of

16 paras 52-58 of Mr Mulaudzi’s statement signed on 26 March 2019.
17 Para 360 of Dr Matjila’s statement signed on 17 July 2019.
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142.

143.

buying time to assess the previous transaction. This borders on reckless
investing, and timelines should not drive deal decisions.

Ms Zulu requested that the Ascendis transaction be brought back for
consideration by a committee that she chaired. Mr Mulaudzi asserts that he has
‘not attempted to influence her professional views in any way...".’® Yet the
sequence of events and the eventual outcomes raise significant concerns as to
the role of non-executive directors in investment decision making, as well as

undue and inappropriate influence from the Board. This is a critical matter.

Dr Matjila’s repeated efforts to have Mr Mulaudzi provide financial assistance to
Ms Pretty Louw reflects the abuse of his office and influence over investee
companies. The investigative work into tracing the money also raises concerns
as to how influence and advisor fees were utilised behind closed doors, and that

fees may have been paid out of client funds, regardless of value received.

Recommendations

144

145.

146.

. The PIC must undertake a forensic audit of the utilisation of the funds provided

to Ascendis to ensure they were utilised as approved, and legal avenues be
pursued to recover any money not utilised in accordance with the PIC approval

stipulations.

Parallel investments in different transactions with a common counterparty should

be limited by the PIC both in number and value.

Coordination within the PIC between the different approval structures and

processes must be addressed to ensure that investments and exposures to an

18 Para 69 of Mr Mulaudzi's statement signed on 26 March 2019.

Report of the Judicial Commission of Enquiry into Allegations of Impropriety at the Public
Investment Corporation Page 49 of 794



147.

148.

149.

entity or counterparty are clearly understood, and that cumulative financial and

reputational risk is integral to risk assessment.

The role of non-executive Board members in investment decisions must be
reviewed and the relevant PIC legislation and DoAs reconsidered. The matters
of governance and oversight must be given a higher priority and role. Such a
review should be completed by no later than June 2020.

Controls must be put in place to ensure investment decisions as approved in the
governance process are implemented in the actual transaction prior to funds

being dispersed.

The PIC should reconsider the use of SPVs and layered legal entities within
investment structures or ensure there are appropriate mechanisms to enforce its

rights.

CASE STUDY: KARAN BEEF

150

151

. Allegations of impropriety in the Karan Beef transaction came by way of the email
of 30 January 2019, referred to in Chapter | of the report, from a sender with the
name or pseudonym ‘James Noko'. It was alleged in the email that a non-
executive director of the PIC, Ms Dudu Hlatshwayo (Ms Hlatshwayo), as
Chairperson of the Fund Investment Panel, approved the Karan Beef transaction,
in which a high ranking politician, Mr Paul Mashatile, Treasurer-General of the
ANC, has a financial interest, held through another individual. It was also alleged
that the construction of the deal was simply to inflate the selling price by R1

billion, and to pay the amount to Mr Mashatile.

. Despite numerous invitations issued by the Evidence Leader and announced by

the Commissioner during the hearings, for those with information relevant to the
Commission’s Terms of Reference to come forward, no one came forward to

substantiate the allegations made in the email referred to above. The only person
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152.

153.

who submitted a comprehensive statement to the Commission was Mr Sello
Adson Motau (Mr Motau).

Mr Motau sets out, in his statement, the route the transaction proposal took to
the PIC investment process. It went through PMC1, PMC2 and ultimately the
Investment Committee, which approved the transaction on certain conditions.
The conditions were met. However, since the resignation of the whole Board of
the PIC on 1 February 2019, the transaction has stalled — the executive,
according to Mr Motau, decided that the deal should be referred back to PMC2.19

The Commission finds that the allegations in the James Noko email of corruption
and impropriety in the Karan Beef transaction have not been substantiated.
There is therefore no substance in them. Consequently, no finding of impropriety

in the investment decision in the Karan Beef transaction can be made.

CASE STUDY: Mobile Satellite Technologies (MST)

154

155.

156.

. In the James Nogu email of 5 September 2017, it was alleged that Dr Matjila had

funded Ms P Louw in the amount of R21 million through her company, Maison
Holdings, co-owned by Ms Annette Dlamini (Ms Dlamini). It was further alleged

that Ms P Louw was Dr Matjila’s girlfriend. Dr Matjila denied these allegations.

There was no other evidence placed before the Commission (nor in fact before

the Budlender Inquiry) on this issue.

Dr Matjila conceded that he was introduced to Ms Dlamini and Ms P Louw by
then Minister of Intelligence, Mr David Mahlobo at OR Tambo International
Airport. Dr Matjila then introduced Ms P Louw and Ms Dlamini to Mr Lawrence

Mulaudzi.?® At a later date, upon Dr Matjila’s request, Mr Mulaudzi made a

19 Paras 28 — 41 of Mr Motau’s statement signed on 21 May 2019.
20 At page 27-28 of the Transcript for day 55 of the hearings held on 16 July 2019.
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157.

158.

159.

donation, in his personal capacity of R300 000.00 to Ms P Louw to assist Maison
Holdings with the financial difficulties it was facing. 2

As to the PIC’s funding of MST, Mr Rajdhar testified that MST applied to the PIC
in June 2015 for a loan of R45 million to procure buses?? After completion of the
due diligence, PMC 2 approved the transaction for a term loan of R50 million plus
25% equity at a nominal amount of R25. However, MST was not willing to offer
equity to the PIC unless the company value was increased. After some
negotiation, PMC-UI granted approval of a revised proposal in the form of a debt
facility of R21 million plus a 5% profit share.?® The loan facility was to be
disbursed upon fulfillment of conditions precedent set by PMC-UI. Thereatfter,
term loan agreements were signed and the funds disbursed on 6 July 2017.

However, the conditions precedent was not fulfilled in more than one respect.

Although it has been found that there is no substance to the allegation that Dr
Matjila directly funded Ms P Louw to the tune of R21 million, which in fact, is the
funding that was provided by the PIC to MST,; it appears that there were certain
MST proposals to the PIC, in which Ms P Louw was involved.?* Mr Rajdhar also
testified that Ms P Louw initiated a number of CSI proposals that were not
approved.

On 1 April 2017 MST paid an amount of R438 000 plus VAT to Maison Holdings
for ‘work done to date’. It was found in the Budlender report that the money was
paid as a reward for Ms P Louw’s efforts and to encourage her to continue

therewith.

2 |bid. page 33.
22 At page 8 of the Transcript for day 20 of the hearings held on 26 March 2019.

2 A copy of the revised proposal is attached as annexure ‘D’ to Mr Royith Rajdhar’ statement of 18 March 2019. See
para 10.4.

2% para 35 of the Budlender Report.
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Findings

160

161.

162.

163.

164.

. No finding of impropriety can be made on the established facts regarding the

investment decision of the PIC in the MST transaction. What is of concern is the
failure, on the part of the PIC, to demand from MST its 30 July 2016 audited

financial statements prior to disbursing the funds.

The Commission finds that Dr Matjila acted improperly in pressuring Mr
Mulaudzi, as the owner of an investee company of the PIC, to assist Ms P Louw
and Maison Holdings. This conduct constitutes an abuse of Dr Matjila’s position

as CEO and is a reputational risk to the PIC.

MST did not adhere to the conditions precedent for the loan of R21 million, which
were very specific, namely, that the borrower (MST) would apply all the funds for
the purpose of designing, constructing, assembling, operating and leasing of bus
units; and that MST would submit to the PIC its Audited Financial Statements by
no later than a period of 90 days after its financial year end. In addition, the funds
were not used by MST for the agreed purposes set out above. Indeed, a number
of busses were not purchased and monies were used to settle the debts of MST.

The R5 million CSI donation made directly to MST, of which approximately half
a million went to Ms Louw’s company, reflects a misuse of what the funds were

intended for.

The Commission recommends that the R500 000 paid to Ms Louw from the PIC
CSI donation must be repaid by MST to the PIC.

CASE STUDY: TOSACO (PTY) LTD

165

. During 2015, TOSACO announced its intention to sell 91.8% of its shares to

qualifying buyers.
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166. Three companies, namely, Kilimanjaro Capital (Pty) Ltd (Kilicap), Sakhumnotho

167.

168.

Fin

169

169

169

(Pty) Ltd (Sakhumnotho) and Lereko (Pty) Ltd, separately approached the PIC
for funding to purchase the shares. The PIC’s Investment Committee (IC)
approved funding to the Kilimanjaro Sakhumnotho Consortium (Pty) Ltd, a
consortium comprising of KiliCap and Sakhumnotho, in the amount of R1.8 billion
to acquire the shares. However, the Consortium acquired the shares for R1.7
billion. The additional R100 million was allegedly funding for transaction fees, but
this was not brought to the attention of the PIC’s relevant committees for

approval.

Certain concerns were raised in relation to the circumstances surrounding the
merging of the two companies. Dr Matjila denied the allegation that he imposed
the merger on the two companies however, evidence to the contrary was put

before the Commission.2®

On the issue of whether due diligence was conducted by the PIC on
Sakhumnotho before the merger, it was conceded that this had not been done.
However, it is clear from the evidence of Mr Mongalo that a thorough due
diligence should have been done as it is a critical part of the PIC’s decision-

making processes.

dings

. The Commission is of the view that there is no merit to the claims that —

A the merger between KiliCap and Sakhumnotho was voluntary.

2. there was no need to do a detailed due diligence on Sakhumnotho as it was

already an existing client of the PIC;

25 At page 70 of the Transcript for day 53 of the hearings held on 11 July 2019.
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169

170

171.

172.

173.

174

3. Dr Matjila only became aware of the transaction fees through media reports.

. There was also no justification for the various PIC committees not to be informed

of the transaction fee.

While advice offered to the two entities, KiliCap and Sakhumnotho, to merge for
purposes of improving their chances to win the bid, would probably not be
improper, Dr Matjila should not have, imposed the merger on KiliCap.
Notwithstanding this, the Commission is unable to point to any policy of the PIC,
legislation or contractual obligation that may have been contravened in this

regard.

The failure to do due diligence on Sakhumnotho or the new entity, KISACO, after

the merger amounted to a disregard of the PIC’s investment policy.

In giving the instruction that the transaction amount be increased from R1.7
billion to R1.8 billion and thereafter failing to ensure that the alteration is
disclosed to the approving committee, Mr Rapudi acted improperly. As a FAIS
representative in terms of section 7(1)(b), read with section 13 of the FAIS Act,
he failed to comply with the requirements of fit and proper’ relating to personal
character qualities of honesty and integrity, thereby contravening the provisions
of section 8A(a).?®

. There is no evidence that the contravention resulted in any undue benefit for any
PIC director or employee or any associate or family member of any PIC director

or employee at the time.

% The Fit and Proper requirements are addressed in detail in Chapter V of the report.
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Recommendations

175

176.

177.

178.

179.

180.

. The Board should interrogate the approval process and authorisation of the

payment of the R100 million transaction fee and determine whether the R50
million paid to both KiliCap and Sakhumnotho was due, and in fact paid to the

advisors.

If the money was not due, then the PIC should institute legal proceedings with

regard to recovering the R100 million.

The Board should review the structure of the PIC to ensure that there are no
parallel processes and teams working with different potential investees on the

same transaction, unbeknown to each other.

The signing-off approval and disbursement processes require greater legal
oversight to ensure that the proposals, approvals and final disbursements are

not manipulated or changed from the original decision.

The role of the PIC in proposing advisors to investees for potential transactions
needs to be reconsidered as it can inappropriately create a system of patronage

and enrichment.

The PIC should consider whether or not appropriate action must be taken against
Mr Tshepo Rapudi as a FAIS representative in terms of section 7, read with
section 13, of the FAIS Act, for issuing the instruction to increase the amount of
the transaction from R1.7 billion to R1.8 billion, and determine on whose authority
he issued the instruction.
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TERM OF REFERENCE 1.2

'Whether any findings of impropriety following the investigation in terms
of paragraph 1.1 resulted from ineffective governance and/or functioning
of the PIC Board.’

1. When considering the above Term of Reference, it is necessary to take account
of a number of factors, including current best practice and codes for the effective
functioning and accountability of boards, the legislation applicable to the PIC
(and GEPF), and the practice and role of the Board of the PIC. This, together
with further issues regarding governance, has been addressed in ToR 1.15

below.

2. ToR 1.1 refers to ‘any alleged impropriety regarding investment decisions by the
PIC ...” Consequently, as illustrative examples, reference will be made to the
following ten transactions, all of which have been dealt with in different chapters

of this report, as set out below:

2.1. The Sekunjalo Group of companies, namely:

2.1.1. Ayo Technology Solutions (Ayo);

2.1.2. Independent News and Media South Africa (Pty) Ltd (INMSA); and

2.1.3. Sagarmatha,;

2.2. Steinhoff/Lancaster Transaction

2.3. TOSACO

2.4. Ascendis
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2.5. S&S Refineries
2.6. VBS Mutual Bank
2.7. Erin Energy

2.8. MST?

3. The approach taken has been to consider whether there was impropriety in the
above transactions, and if so, was this the result of a failure of governance and/or
ineffective functioning of the Board. The details of each transaction will not be

covered and can be found in the case studies in ToR 1.1, above.

Ayo Technology Solutions (Ayo)

4. The Commission has found that there was impropriety in the Ayo transaction in two

respects, viz:

4.1. Mr Seanie giving instructions to ESG, Risk and Legal to proceed with due
diligence approval from PMC1, thereby contravening the policy on Standard

Operating Procedure; and

4.2. Failure by both Dr Matjila and Mr Seanie to disclose to PMC2 that an
irrevocable subscription form had already been signed by Dr Matjila when

PMC2 considered approval of the transaction.

5. The Commission concludes that these improprieties resulted from ineffective

governance.

27 Reference is made to these case studies throughout the report however detailed reference is made to each
transaction as a case study, in Term of Reference 1.1 and elsewhere in the report.
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This is found in the decision-making process, the material non-disclosures, as well
as a lack of interrogation of essential information — such as the determination of
the valuation — and the parallel processes that took place to give effect to the

transaction.

There was no proper valuation to back the investment that was done, and
therefore the question remains as to whether the PIC subscribed for the shares at
a fair and reasonable value. At the listing date, the shares were R43 per share,
while as at 23 October 2019 the share price was R5.60 per share, a decrease in

value per share of 87%.

Recommendation:

It is recommended that the PIC should introduce stringent measures to ensure that
each step in the investment procedure is followed before the transaction is allowed
to proceed to the next step. In this regard, a committee should satisfy itself before
dealing with a matter that there was compliance with the processes leading up to

its consideration of the transaction.

CASE STUDY: Independent News and Media South Africa (Pty)
Ltd (INMSA) and Sagarmatha.

10.

The Commission did not consider the initial investment in INMSA, and therefore
cannot make any findings in that regard. However the Commission finds that in
the subsequent INMSA and Sagarmatha proposed transactions, there was

impropriety that occurred as a result of ineffective governance.

The impropriety lies in Dr Matjila signing the share swap agreement with
Sagarmatha, claiming that he did not know of the resolution by the approving
committee, (the PEPPS-FIP), in terms of which the transaction had been

approved with conditions diametrically opposed to the share swap agreement

Report of the Judicial Commission of Enquiry into Allegations of Impropriety at the Public
Investment Corporation Page 59 of 794



that he signed. This evidences a complete disregard of the PIC’s investment
processes by Dr Matjila.

11. Further indicators of ineffective governance relating to these transactions are:

11.1. The PIC appraisal documents did not assess the implications of cumulative
group exposure in any of the applications to invest. Moreover, even when the
investment proposals were tabled at the required approving structures, the
guestion of overall exposure to a group seemed to not be an issue, nor was the

fact that INMSA was not servicing their loan.

11.2. The Sekunjalo investments showed a marked disregard for PIC policy and
standard operating procedures.

11.3. Proper governance was absent or poor, and risk identification processes were

downplayed by looking for risk mitigants to make sure the deals were approved.

11.4. Due diligence reports highlighting issues around the independence of Board
members and policies to be implemented were not followed up by the PIC to

ensure implementation post the deal approval and monies having flowed.

11.5. The proposed Sagarmatha transaction, including the suspected share price
manipulation and essentially attempting to use the PIC’s own investment to pay
the debt INMSA owed to the PIC, demonstrates a lack of ethics, lack of
compliance with laws and regulation, and a disregard for the best interests of
the PIC and its clients.

12. The recommendation proposed in Ayo above, applies equally in respect of this
INMSA/Sagarmatha transaction.
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CASE STUDY: Steinhoff/Lancaster Transaction

13.

14.

15.

The Commission finds that there was impropriety in the decision to invest in both
the Steinhoff and Lancaster transactions. This was due to ineffective governance

and the poor functioning of the PIC Board.

This is evidenced in the approach taken by Dr Matjila to essentially ‘buy’ influence
and a Steinhoff Board seat, the change from the original proposal from Mr J
Naidoo for an investment of R10,4 billion, reduced by the PIC to R9,35 billion to
enable the transaction to fall within the mandate limit of the Investment
Committee and the further decision to invest in Lancaster for the STAR

transaction.

The statement by Dr Matjila exemplifies this ineffective governance: ‘we could
have gone to the Board but it was more convenient for the IC to deal with the
matter at that level’ adding that the Board has never rejected an Investment

Committee decision.

CASE STUDY: TOSACO

16.

17.

The Commission has found that there was impropriety in the process that led to
the approval of the transaction. The merger imposed by Dr Matjila, the failure to
do due diligence on Sakhumnotho and the inclusion in the capital amount of
transaction fees that were not requested by KISACO, nor recommended or

approved by the committees, reflects this.

In giving the instruction that the transaction amount be increased from R1.7
billion to R1.8 billion and thereafter failing to ensure that the alteration was

disclosed to the approving committee, Mr Tshepo Rapudi acted improperly. As a
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18.

FAIS representative in terms of section 7(1)(b), read with section 13 of the FAIS
Act, he failed to comply with the requirements of ‘fit and proper’ relating to
personal character qualities of honesty and integrity, thereby contravening the

provisions of section 8A(a).

The Commission finds that there was impropriety that resulted from ineffective
governance in the TOSACO Transaction

CASE STUDY: Ascendis

19.

20.

21.

The Ascendis transaction was presented to the PIC at virtually the same time as
the TOSACO transaction, yet the two appear to have been considered by the
relevant PIC approval committee as two discrete investments, notwithstanding

the comment below.

Ms Zulu, a non-executive Board member, requested Mr Rajdhar (Head:
Impacting Investing at the PIC) to bring the Ascendis transaction back for
consideration by a committee that she chaired. Mr Mualudzi asserts that he has
‘not attempted to influence her (Ms Zulu’s) professional views in any way and
have never expected any undue influence from her through the positions she
holds, including at the PIC’.?28 Yet the sequence of events and the eventual
outcomes raise significant concerns as to the role of non-executive directors in
investment decision making, as well as undue and inappropriate influence from
the Board. This is a critical matter. Clearly, as chair of the relevant committee,
Ms Zulu played a significant role, not only in getting the deal back onto the table

but also in the recommendations to make the investment.

It is of concern that Mr Mulaudzi admitted in his testimony before the Commission

that he had known Ms Zulu from around 2016, but they only began a personal

% Para 69 of Mr Mulaudzi's statement signed on 26 March 2019.
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22.

intimate relationship in 2018. He confirmed that at the time of appearing before

the Commission he was in an intimate relationship with Ms Zulu.

The Commission finds that there was impropriety in the Ascendis transaction due
to both ineffective governance at executive level and in the functioning of the PIC
Board, in that Ms Zulu participated in the PIC consideration of a transaction in
which Mr Mulaudzi had an interest. This is particularly important given the roles
that non-executive directors play in the PIC’s transaction decision making, and
the responsibilities exercised in that regard. This issue is addressed in the

section on ‘Lifestyle Audits’ in Chapter V.

CASE STUDY: S&S Refineries

23.

24,

The Commission found that there was no impropriety regarding the decision
taken to invest in S&S Refineries.

The Commission finds that failure to ensure that the decision taken to invest was
based on a rigorous and thorough analysis of the relevant information points to
ineffective governance, which is also evidenced by the fact that the conditions
precedent which applied to the transaction were not implemented.

CASE STUDY: VBS Mutual Bank

25.

26.

The Commission found that there was no impropriety on the part of the Board of
the PIC in the decision to invest in the VBS transaction.

The Commission is of the view, however, that there is clear evidence of
ineffective governance in the PIC in that two of its executive directors, Mr Nesane
and Mr Magula, egregiously violated their fiduciary duties towards both VBS and
the PIC.
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27.

28.

They acted in collusion, such that the PIC was not aware of critical information
relating to, among other things, shareholding in VBS, notwithstanding that the
information that they were privy to was critical to any investor/shareholder. They
hid behind the excuse that they could not share such information as they had
fiduciary responsibilities to the VBS Board. Nor did they act responsibly as non-
executive directors on the Board of VBS as they did not insist that the information

be made available to all shareholders and investors.

Both men used their positions of trust and responsibility to unduly enrich
themselves at the expense of the depositors, clients and investors of VBS,
including the PIC.

CASE STUDY: Erin Energy

29.

30.

The Commission found that there was impropriety in the decision to approve the
Erin transaction. This came about, in the Commission’s view, as a result of
ineffective governance. This investment (provision of a guarantee) was made
notwithstanding Erin being technically insolvent and against the advice of the
PIC’s own energy experts and internal team that had identified the problem as
being one of insolvency and not that of liquidity. Dr Matjila himself conceded that
the legal risk assessment was not properly done. Given the fact that this
transaction was to be performed outside the South African borders, and
particularly that the first transaction was to facilitate the purchase, by the
investee, of oil leases/licenses, it was imperative that legal risk established that
the purchase did occur, yet legal risk did not establish this fact. In addition,
conditions precedent proposed by credit and risk analysts of the PIC were

disregarded. These factors point to a serious lack of effective governance.

The question has to be asked as to how appropriate it is for an asset manager of

a pension fund to invest in oil exploration, which is a high risk endeavor.
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CASE STUDY: MST

31.

32.

33.

34.

The Commission found that there was no impropriety in the decision to invest in
MST. However, the circumstances that led the PIC to consider the investment in

the first place are indicative of a serious lack of appropriate governance.

During the presentation by MST for loan funding in November 2015, Dr Matjila
requested Corporate Affairs (PIC) to consider CIS funding for the MST project.
After a number of unsuccessful attempts to obtain funding, as the request did not
find favour with the Executive Committee, R5 million was approved in February
2017, with payment authorised by Dr Matjila on 20 March 2017. On 1 April 2017
MST paid R438 plus VAT (R500 000) to Maison Holdings, Ms Louw’s company,

‘for work done to date’.

The link to Ms Louw arose from the former Minister of Intelligence, Mr Mahlobo,
calling Dr Matjila to a meeting at OR Tambo airport without any indication of the
purpose of the meeting or who would be present. Moreover, Dr Matjila said he
saw no problem with this conduct. In this instance, he was asked, as the PIC, to
help Ms Pretty Louw.

There was ineffective governance in the provision of R5 million as a CSI
contribution to MST, of which Ms Louw received R500 000.
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TERM OF REFERENCE 1.3

‘Whether any PIC director or employee used his or her position or privileges,
or confidential information for personal gain or to improperly benefit another

person.’

1. This Term of Reference will be answered by way of illustration using the case
study of Harith, Venda Building Society Mutual Bank (VBS) and the Edcon
Mandate letter.

Harith

2.  From the evidence and testimony before the Commission, the PIC created two
funds — PAIDF | and PAIDF Il — and appointed a senior employee, Mr Tshepo
Mahloele (Mr Mahloele), to establish the funds and who, in due course,

became the CEO of Harith in its various forms.

3. Harith was a company established precisely to manage the two Funds, and at
significantly high fees. The Deputy Minister and Chair of the PIC, Mr Moleketi,
was appointed chairman of Harith. Through various processes, two employee
bodies were created, the HSIST and Harith Holdings, which was held 100%
by an employees’ equity trust of the same type as the HSIST, in which its

skilled employees participated.

4. The GEPF, the most significant investor in the Funds, initiated a legal process

to enforce its rights to both dividends and share ownership.

5. The earnings and incentive schemes provided rich rewards for those selected
by the PIC to fulfil these roles, confirming that PIC directors and employees

used their positions for personal gain and/or to benefit another person.
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10.

Legal structures can be engineered such that they obfuscate substance for
form. In other words, the substance may still be legal. The ‘arm’s length’ loan,
based on the minutes of the PIC, clearly shows that this was not done at an
arms’ length. It is the Commission’s view that there is no question that the
approach taken provided easy access to PIC funds and influence including an
enhanced ability to secure additional investment, including from the GEPF.

Harith’s conduct was driven by financial reward to its employees and
management, and not by returns to the GEPF. In essence, the PIC initiative,
created in keeping with government vision and PIC funding was ‘privatised’
such that those PIC employees and office bearers originally appointed to

establish the various Funds and companies reaped rich rewards.

The Commission recommends that the GEPF and the PIC should jointly
appoint an independent investigator as soon as possible after receiving this
report. The mandate must be to examine the entire PAIDF initiative to
determine that all monies due to both parties have been paid and properly
accounted for; to determine whether any monies due to overcharging or any
other malpractice should be recovered, and to provide the results of such
investigation within six months to the Boards of both the GEPF and the PIC.

The Board of the PIC should examine whether the role played by either Mr
Moleketi and Mr Mahloele breached their fiduciary duties or the fit and proper

test required of a director in terms of the Companies Act.

The Board of the PIC should develop appropriate policies and guidelines for
the secondment/transfer/appointment of employees to external entities such

that the interests of the PIC and its clients are duly protected.
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The VBS Mutual Bank

11.

12.

13.

14.

15.

The PIC saw VBS as a strategic asset with the potential to grow into a regional
bank. According to Dr Matjila, the PIC supported the conversion of VBS from
a building society into a mutual bank as a vehicle to assist in the development

of a black-owned and black managed player in the banking sector.?®

On 29 March 2012, Dr Matjila proposed that the Directors’ Affairs Committee
(DAC) of the PIC appoint two of its senior executives to the VBS Board,
namely Mr Ernest Nesane (Mr Nesane) and Mr Paul Magula (Mr Magula).
Their appointment was approved. The resolution does not reflect any concern
by the DAC that both men were responsible for signing off on PIC legal and
risk approvals for the investment, and were now being appointed to the board
of VBS, which would be a conflict of interest.

In her evidence, Ms Brendah Mdluli (Ms Mdluli), stated that the VBS request
for a revolving credit facility (RCF) from the PIC was introduced by Mr Magula

and was approved by the relevant committee.3°

Giving testimony before the Commission, South African Reserve Bank Deputy
Governor, Mr Kuben Naidoo (Mr Naidoo) covered the investigation into VBS,
the evidence of Mr Magula and Mr Nesane and the confidentiality of their

evidence given to the Motau investigation.

Mr Naidoo testified that,

‘(Mr Nesane) eventually confessed after putting up strenuous denials

that he had received unlawful payments made to a nominee

2 para 499 of Dr Matjila's statement signed on 17 July 2019.
30 page 69 of the Transcript for day 20 of the hearings held on 26 March 2019.
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company?3l... in a total amount in excess of R7,2 million in order to buy
his silence. Mr Nesane resigned from his post at the PIC two days after

testifying ..."?

16. In relation to Mr Magula, it is stated at paragraph 21.4 of Motau’s report that:

‘...[he] eventually confessed, after putting up strenuous denials, that he
had received unlawful payments, made to two companies which acted
as his nominees, in a total amount in excess of R7.6 million in order to

buy his silence.’

17. Motau’s report further states at paragraph 39.3 that:

‘The monthly payments of R300 000 all took place on the same date
each month that Vele made a distribution of monies to a variety of related
parties, including Magula’s front companies, Nesane’s front company,

Makhavhu, who is the advisor to the Venda king.’

18. In Para 52.4, it is stated that Mr Nesane testified that he ‘did not properly

comply with his fiduciary duties as a director of VBS.’

19. The Motau report, in paragraph 237, deals with the extent of the looting,
indicating that R1 894 923 674 was gratuitously received from VBS by 53
individuals for the period 1 March 2015 to 17 June 2018. These recipients
included Vele and Associates (R936 699 111) and the two PIC senior
executives who were appointed to the Board as non-executive directors to
exercise their fiduciary duties to ensure PIC investments were not wasted. It
was found by Adv Motau SC that, in total, Mr Nesane received R16 646 086

31 At page 6 of the Transcript for day 23 of the hearings held on 2 April 2019.
%2 para 21.5 of the Motau report.
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20.

21.

22.

23.

24.

and Mr Magula, R14 818 098. They seem to have been handsomely rewarded
for turning a blind eye.

The Commission finds that Mr Nesane and Mr Magula egregiously violated
their fiduciary duties towards both VBS and the PIC. They acted in collusion,
such that the PIC was not aware of critical information relating to, among other
things, shareholding in VBS, notwithstanding that the information that they
were privy to was critical to any investor/shareholder. They hid behind the
excuse that they could not share such information as they had fiduciary
responsibilities to the VBS Board. Nor did they act responsibly as non-
executive directors on the Board of VBS as they did not insist that the

information be made available to all shareholders and investors.

Both men used their positions of trust and responsibility to steal and unduly
enrich themselves at the expense of the depositors, clients and investors of
VBS.

The Commission recommends that the Board of the PIC must ensure due
legal process is pursued to recoup investment funds lost in so far as this is
possible. This is dealt with in more detail in Chapter V Next Steps: Investment
Risks and Losses.

The Board of the PIC must institute due legal process to recover the ill-gotten
gains from both Mr Nesane and Mr Magula, who were in their employ at the
time of the theft.

The PIC should explore recovering any bonus or enhanced payments made
to both men during the period that they served on the VBS board, whether

related to the VBS matter or their regular duties.
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25.

26.

The actions of both Mr Nesane and Mr Magula should be referred to the
relevant regulatory and professional bodies to consider what action they

should take, should this not have been done already.

It is further recommended that the criminal conduct of Mr Nesane and Mr

Magula should be referred to the National Prosecuting Authority.

The Edcon Mandate Letter

27.

28.

29.

Kleoss Capital, in a letter to the PIC’'s Mr M Muller dated 8 August 2017, and
signed by Mr Andile Keta, sets out the terms of their appointment as joint
financial advisors to the PIC in relation to a potential investment by the PIC
and/or funds managed by it into Edcon Holdings Ltd. The second adviser is
Mr Koketso Mabe of Keletso M Squared (Pty) Ltd). He is a former PIC
employee who, at the time of his employment, was Executive Head, Private
Equity and SIPS (structured investment products). He left the PIC at the
beginning of February 2017.

The fees and expenses to be paid to the joint financial advisors, were “a
success fee in the amount of 1,5% of the total capital raised from the PIC,
including any potential co-investors, payable upon closing of the transaction

once all the conditions precedent have been fulfilled”.

The relevant part of this agreement is contained in Paragraph 4.2, which

states that:

‘It is confirmed that, unless otherwise agreed by both parties on
termination of this Appointment Letter, or unless this Appointment Letter
shall have been terminated as a result of a breach by the Joint Financial
Advisers of their obligations in terms of this Appointment Letter, should
the Transaction be completed within a period of 2 years from termination

of this Appointment Letter, the Joint Financial Advisers full fee in respect
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30.

31.

of the Transaction shall remain payable upon completion thereof,
regardless of such termination, and regardless of the fact that the PIC
may have completed the Transaction with the assistance of no advisers

or advisers other than the Joint Financial Advisers”.

Confirming this agreement, the “PIC hereby agrees to the terms and
conditions of the appointment of the Joint Financial Advisers as recorded

above.

The above agreement is signed by Ms More on behalf of Dr Matjila on 17
August 2017.

32. On 11 October 2019, Kleoss Capital, on behalf of the joint advisors, presented
an invoice to the PIC claiming R44 661 975 as payment from the PIC for the
services rendered as per the Appointment Letter.

33. The terms of the above agreement significantly disadvantage the PIC, to put
it mildly

34. The open-ended commitment in the agreement raises a number of questions:

34.1. Is this the only contract with such a clause, and if so, what were the

special circumstances that gave rise to it?

34.2. Was this contract signed off and approved by the PIC legal team?

34.3. Was any work as set out in the appointment letter performed by the

advisors, and if so was any assessment of their contribution made to the

conclusion of the Edcon deal undertaken?

Report of the Judicial Commission of Enquiry into Allegations of Impropriety at the Public
Investment Corporation Page 72 of 794



Recommendations:

35.

36.

37.

38.

The PIC Board of Directors institute a review of all contracts signed with
advisors over the past five years to see if any contain similar or the same

agreements.

The PIC review the Edcon transaction and determine whether the joint
advisors executed the mandate they were engaged to fulfil, or were utilised in

any way.

The PIC consider the legal options available to it regarding recouping any

payments made to the advisors.

Ms More be asked to explain her approval of the flawed agreement.
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TERM OF REFERENCE 1.4

‘Whether any legislation or PIC policies concerning the reporting of
alleged corrupt activities and the protection of whistle-blowers were not
complied with in respect of any alleged impropriety referred to in

paragraph 1.1.

1. On the evidence before the Commission, the Commission finds that the PIC failed
to implement a Fraud Prevention Plan in terms of the Protected Disclosure Act, 26
of 2000 (PDA).

2. The Commission further finds that Dr Matjila failed to initiate training programmes
to create awareness of the PIC whistle-blower policy and the Board in situ at the

time also failed to exercise its oversight function in this regard.

3. Dr Matjila also acted in breach of the PIC’s whistle-blowing Policy by demanding
the passwords from the IT Department, insisting that all whistle-blower reports be
handed to him and taking charge of a forensic investigation in which he and his

fellow executive director, Ms More (CFO), were directly implicated.

4. The Commission is of the view that the content and tone of the Noku/Nogu emails
indicate that the intention of the originator was not to blow the whistle on corruption
but to cause maximum reputational damage to the PIC and its directors/top
management. Investigations conducted by the forensic team of the Commission,
assisted by the FIC, could not establish the veracity of the allegations contained in
the emails, except for the R 300 000 paid to Ms Pretty Louw (discussed in the MST
transaction) by Mr Mulaudzi at the request of Dr Matjila.
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. Noku/Nogu cannot seek protection as a whistle-blower in terms of the PDA as
his/her emails cannot be classified as bona fide as they contain false information
in general except for elements of the ‘Pretty Louw’ matter. The probabilities are
that Nogu/Noku is a person within the PIC with access to information not readily

available to PIC employees, such as Board/Exco minutes.

. The Commission cannot, on the evidence before it, comment on the disciplinary
enquiries of Mr Mayisela and Ms Mathebula as the enquiries were conducted in
terms of the PIC disciplinary policy and the hearings were chaired by independent
chairpersons. It must be recorded that Ms Mathebula was suspended and resumed
her duties after the departure of the former CEO, following a decision by the Board
not to implement the sanction of dismissal as recommended by the Chairperson of

her disciplinary hearing.

It is important to note that the practice of issuing anonymous emails has continued
at the PIC, with the latest being in or about October 2019. With regard to the latest
emalil, it is clear that the contents were obtained from a specific PIC email address,
probably by hacking emails of certain employees of the PIC and distributing them
in various forums. It appears that information within the PIC’s information system
platforms of communication continues to be accessed without permission and
leakages continue unabated, including records of meetings of various forums

within the PIC, such as the Exco, Board and Board subcommittees.

. The Commission recommends that the Board of the PIC must, as a matter of
priority, develop a comprehensive policy to give effect to the PDA and institute a
programme to ensure that there is information and training available to implement
the amended policy. The implementation and effectiveness of such a programme

must be regularly reviewed and measured by the Board.

. A complete review of the whistle-blowing policy and how it has been implemented

is essential.
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10.

11.

The Commission further recommends that the PIC IT systems need to be
adequately and appropriately secured and the document management policy
should be reviewed to reflect levels of confidentiality, access, processes and

versions that can be tracked appropriately.

The continued use of anonymous emails, the leaking of confidential documents
and abuse of social media reflects a serious breakdown of trust and confidence
within the PIC. The Board and Executive need to address this as a matter of
urgency through, among other things, reviewing existing policies on ethics and
values; examining and addressing the behaviour of leadership, including that of
the Board and Executive, to ensure they practice, and are seen to live up to, the
values and ethics the PIC espouses. This will ensure transparency and fairness

throughout the organisation.
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TERM OF REFERENCE 1.5

1.1

1.2.

‘Whether the approved minutes of the PIC Board regarding the
discussions of any alleged impropriety referred to in Clause 1.1 are an
accurate reflection of the discussions and the Board’s resolution
regarding the matters, and whether the minutes were altered to unduly
protect persons implicated and, if so, to make a finding on the person/s

responsible for the alterations’

In order to answer the question ‘whether the approved minutes of the PIC Board
regarding the discussions of any alleged impropriety referred to in Clause 1.1 are
an accurate reflection of the discussions and the Board’s resolution regarding
the matters, and whether the minutes were altered to unduly protect persons
implicated and, if so, to make a finding on the person/s responsible for the

alterations’ it is necessary to consider the following two aspects:

Firstly, in relation to whether the approved minutes accurately reflect the
discussions of the Board and the resolutions taken, it is clear that the Board
was concerned about recording the discussions. The instruction to Ms
Mathebula not to record the meeting, and the subsequent redaction of the
minutes to exclude references to the discussions, reflect the concerns, and
perhaps fears and tensions within the Board, of individual comments and
opinions being recorded. The concern about leakages also informed this

approach.

Secondly, it is not possible to determine the accuracy of the minutes as only
resolutions were in the minutes of the Board meeting of 29 September
2017. The above minutes were signed by the Chairman of the Board. These

are therefore the final minutes and evidence of the proceedings of the
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meeting. Furthermore, the only changes to the minutes were those that
occurred in the normal course of Board members commenting on or
changing draft minutes, and the final minutes presented to the Board took
such changes into account, and were then signed by the Chairman on 29
September 20109.

The evidence presented to the Commission consistently indicates that there was
a decision not to record the Board meetings dealing with the anonymous email
allegations, as there were concerns about such minutes being leaked and

becoming public.

Furthermore, the content containing discussions that took place in the meeting
was deliberately removed from the draft minutes, but there was no apparent

difference of view between Board members as to the accuracy thereof.

It would be impossible for the Commission, given the time and resources
available, to properly examine all the minutes of all the investment decisions.
Nothing was brought to the attention of the Commission regarding alteration of

minutes of investment decisions.

In relation to the Board meeting of 29 September 2017, it is reasonable to
conclude that there was no intention to change the record of the discussions or
purposefully alter the outcome and decisions. It is reasonable to recognise this
as an honest error of judgement taken at a time of great tension and fragility in

the PIC and significant distrust among members of the Board itself.

Therefore, the Commission recommends that the Company Secretary must in
future ensure that the Board minutes document the discussions that lead to

decisions, including the issues raised and the reasons for the decision.

All Board meetings, whether ad hoc, in camera or regular meetings, as well as

those of Board sub-committees established for any special purpose, should have
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an experienced minute-taker and an audio recording for ease of reference. Audio
recordings must be kept for at least 30 days after the formal minutes have been

adopted.

Where appropriate, resolutions should indicate whether the decisions taken were
unanimous or record the vote and any dissenting views, including, if requested,

the director/s name.
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TERM OF REFERENCE 1.6

‘Whether the investigations into the leakage of information and the source
of emails containing allegations against senior executives of the PIC in
media reports in 2017 and 2018, while not thoroughly investigating the

substance of these allegations, were justified;’

1. Atthe Board meeting of 15 September 2017, besides finding no wrongdoing by
the CEO as alleged in the contents of the Nogu email, the Board authorised Dr
Matjila to investigate the leakage of information himself.

2. The Commission finds that the investigations into the leakage of information and
the source of emails containing allegations against senior executives of the PIC

in media reports in 2017 and 2018 were justified.

3. The Commission finds that the Board abdicated its responsibilities by failing to
take charge of all aspects of the investigations. It was the responsibility of the
Board to manage the process, to ensure that the IT systems of the PIC were
protected and that due and fair process was followed throughout the

investigations.

4. The PIC suffered considerable reputational damage as a consequence of the

leakages and the internal turmoil that resulted.

5. The role of the Board is to ensure due process and proper governance at all
times. In the matter of the anonymous email allegations, the Board did not
respond adequately. It should have obtained specialist legal advice on the

matter.

6. The Commission recommends that conflicts of interest need to be thoroughly
evaluated and properly managed and the policies of the PIC should be reviewed

to ensure that provision is made for appropriate guidance in the circumstances
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such as those under consideration. Such policies must be known to all and
adherence thereto must be enforced.

The Board must also ensure that investigative processes are fair, transparent

and thorough in the interests of affected parties, the PIC and its employees.
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TERM OF REFERENCE 1.7

‘Whether any employees of the PIC obtained access to emails and other
information of the PIC, contrary to the internal policies of the PIC or

legislation?’

1. InJune 2018, the PIC commissioned a legal opinion from the law firm ENS Africa
(opinion) in response to the actions of Mr Simphiwe Mayisela (Mr Mayisela) with
regard to him accessing or attempting to access the PIC’s confidential
information without authorisation. Human Resources head, Mr Christopher
Pholwane (Mr Pholwane), attached the Opinion as an annexure to his

statement3® which he confirmed under oath at a hearing on 27 May 2019.

2. The background to the Opinion was that Mr Mayisela had allegedly informed Mr
Lufuno Nemagovhani (Mr Nemagovhani), the Head of Internal Audit, that he was
in possession of an electronic password protected copy of the internal audit
report on the investment by the PIC in Ayo Technology Solutions. He requested
Mr Nemagovhani to provide him with the password for the report, but Mr

Nemagovhani declined the request.

3. The Opinion concluded that Mr Mayisela could have contravened, among
others, section 86(1) of the Electronic Communications and Transactions Act, 25
of 2002 (ECTA), which reads:

‘Subject to the Interception and Monitoring Prohibition Act, 27 of 1992, a
person who intentionally accesses or intercepts any data without authority

or permission to do so is guilty of an offence.’

33 A copy of the legal opinion is annexure ‘CP15’ to Mr Christopher Pholwane’s statement.
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4. The Commission agrees. The Commission is of the view that, since Mr
Nemagovhani refused to provide Mr Mayisela with the password and the latter
could therefore not gain access to the report, he could also have been guilty of a
contravention of section 88(1) of ECTA, in that he had attempted to commit an

offence referred to in section 86. Section 88(1) provides that:

‘[a] person who attempts to commit any of the offences referred to in
sections 86 and 87 is guilty of an offence and is liable on conviction to the

penalties set out in section 89(1) or (2), as the case may be’.

5. Itshould also be noted that, over the past few years, especially in 2017 and 2018,
confidential information belonging to the PIC has found its way to external
parties, including the media and retired General Bantubonke Holomisa (General

Holomisa).

6. An important point to note is that a number of employees went through
disciplinary processes (which are dealt with below) presided over by independent
Senior Counsel, where they were represented by experienced lawyers during
hearings that often lasted many days. The Commission will not interfere with the
findings and recommendations or conclusions of these hearings. It has no review

or appeal jurisdiction.

Past disciplinary processes

7.  Mr Mayisela faced a number of charges, including being found guilty of being in
possession of a document — Loan Market Association (LMA) Risk Participation -
that related to a transaction between Deutsche Bank, the Government
Employees Pension Fund (GEPF) and the PIC. According to the decision of the
chairman of the disciplinary committee, he also ‘accessed and retained the letter
of appointment of Naledi Advisory Services to investigate the circumstances

relating to the opening of the corruption case against the CEO’. This document
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10.

11.

12.

related to an investigation conducted into Mr Mayisela himself. The disciplinary
committee held that there was no justifiable reason or reasonable explanation for
accessing and retaining these documents. This amounted to misconduct on his
part and a dismissal was recommended by the Chairperson (Advocate N.A.

Cassim SC), which recommendation was carried out by the PIC.

Ms Matshepo More (Ms More) testified that Mr Mayisela utilised the access
privileges to monitor email communications of employees, including hers. Ms
More said granting of super-administration rights to Mr Mayisela without following

procedures exposed the PIC to major risks.3*

The Commission finds that Ms Menye did not follow the process laid out by the
PIC to grant the access rights to Mr Mayisela, and Mr Mayisela utilised this to
obtain wide ranging information not related to the police investigation into Dr
Matjila’'s alleged acts of corruption. In any event, he was not supposed to

irregularly access this information.

Ms Mathebula, the Company Secretary, went through a full and, in our view,
independent, disciplinary process where she was charged with enabling Mr
Mayisela to have access to confidential minutes of the Board, which were then
found to be in the public domain.

Ms Mathebula was found guilty in March 2019 of breaching PIC policies and a

dismissal was recommended by the Chairperson, Adv W Hutchinson SC.

Although Ms Mathebula denied, before the Commission, that she caused the
distribution of confidential PIC information in the form of minutes of the Board,
the Commission accepts the findings of the disciplinary committee until they are
successfully challenged. After Ms Mathebula had been found guilty of a

dismissible offence, the Board of the PIC opted to give her a final written warning.

34 At page 104 of the Transcript on day 45 of the hearings held on 24 June 2019.
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13.

14.

However, it was never suggested that Ms Mathebula was irregularly in
possession of the minutes at the time that she would have breached PIC policies,
or at any other time. She can therefore not be said to have ‘obtained access to
emails and information of the PIC contrary to the internal policies of the PIC or

legislation’.

There may well be more PIC employees involved in irregularly obtaining and
disseminating information of the PIC. In fact, Mr Mayisela testified that he was
still receiving documents leaked from the PIC, which he passed on to a member
of the South African Police Service.® This was after he had been dismissed from
the PIC. Despite the Commission having appointed, through the investigation
team, experts in the field of IT, the person/s behind the pseudonyms James

Nogu, James Noko and Leihlola could not be identified.

The question whether any employees of the PIC obtained access to emails and
other information of the PIC, contrary to the internal policies of the PIC or
legislation, is answered in the affirmative. There is sufficient evidence for the
Commission to conclude that Mr Mayisela obtained access to emails and other
information of the PIC contrary to the internal policies of the PIC or legislation (at
least section 86(1) of the Electronic Communications and Transactions Act, 25
of 2002).

RECOMMENDATIONS

15.

The PIC has thorough policies and procedures in relation to safeguarding its
information and employees are obliged to familiarise themselves therewith. It is
accordingly recommended that the PIC should regularly review and enhance its
policies on protection of its information, particularly given the pace of change
taking place in the IT environment.

% Page 10 of Mr Mayisela’s statement signed on 27 February 2019.
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18.

19.

16. Leakage of information and similar transgressions of policies and ethics have a
great deal to do with the culture of the organisation. The PIC should therefore

continue to inculcate values of integrity, honesty and transparency.

17. The Board of the PIC must determine what legal recourse it intends taking with
regard to the deliberate actions by Mr Mayisela to obtain privileged information
and pass such information on to third parties, with severe consequences for the
PIC. As indicated above, Mr Mayisela could have contravened, among others,
section 86(1) of the Electronic Communications and Transactions Act, 25 of 2002
(ECTA), which reads:

‘Subject to the Interception and Monitoring Prohibition Act, 27 of 1992, a
person who intentionally accesses or intercepts any data without

authority or permission to do so is guilty of an offence.’

Furthermore, Mr Mayisela may well have contravened section 88(1) of ECTA, in that
he had attempted to commit an offence referred to in section 86. Section 88(1)

provides that:

‘[a] person who attempts to commit any of the offences referred to in
sections 86 and 87 is guilty of an offence and is liable on conviction to the

penalties set out in section 89(1) or (2), as the case may be’.

It should also be noted that, Dr Matjila alleged that the first Nogu email appears to
have emerged, in some ways, through the electronic platforms of Dr Mkhwanazi and
that his personal assistant might also have played a role here, which allegation Dr
Mkhwanazi denied. Though not related to this ToR, but treated here, it should also be
noted that Dr Matjila accused Dr Mkhwanazi of being involved in political interference
at the PIC. Dr Mkhwanazi has yet to answer to these allegations. It is recommended
that the Minister and/or Chairperson of the PIC investigate these concerns and bring

them to finality.
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TERM OF REFERENCE 1.8

‘Whether any confidential information of the PIC was disclosed to third
parties without the requisite authority or in accordance with the Protected
Disclosures Act, 2000, and, if so, to advise whether such disclosure

impacted negatively on the integrity and effective functioning of the PIC;’

1. From the second half of 2017 to the present, the PIC has received negative
media and other coverage. Confidential information found its way into the hands
of a variety of third parties, including print, radio, television and social media.
These platforms have disseminated material that contained confidential
information on PIC transactions, internal treatment of staff and PIC Board
deliberations.

2. It has been determined that highly confidential documents, including Board
papers, transaction reports and correspondence were leaked to the media and
other external parties (Statement of Ms Sandra Beswick, non-executive director,
paragraph 3.3.4), irregularly and without the requisite authority of the PIC (also
see ToR 1.7).3% Even prior to the James Nogu emails, confidential PIC
information could already be found in the public domain. This distribution of
information was in violation of PIC protocols on handling of information and was

thus done irregularly.

3. Certain of the witnesses who testified before the Commission emphasised that
information that was released was in keeping with the PIC’s Whistle-Blowing
Policy (WBP), which policy is based on the PDA. However, there was no
evidence that anyone followed the protocols contained in the WBP and PDA,
including Nogu / Leihlola; nor were these protocols taken into account,

% Para 3.3.4 of Ms Sandra Beswick’s statement signed on 27 February 2019.
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notwithstanding the damage that would be inflicted on the reputation and
functionality of the PIC. The leakage of information through the Nogu emails was
not in keeping with the processes as determined by the WBP. The confidential
information disclosed to the SAPS by Mr Mayisela was done without authority

nor in accordance with the PDA.

As outlined above, negative media coverage escalated over the past few years.
External parties have had access to confidential information and placed it in the
public domain. General Holomisa was also provided with much of the
information, which was integral to his allegations against the PIC. Certain parties
that appeared before the Commission were critical of the PIC and how it had
handled the leakage of its information. Among these, the Association for
Monitoring and Advocacy of Government Pensions (AMAGP) and Congress of
South African Trade Unions (COSATU), organisations that have a direct interest
in the funds managed by the PIC, expressed unhappiness with losses that the

PIC had allegedly incurred, as per evidence placed before the Commission.

AMAGP’s key complaints against the PIC related to the various transactions that
had attracted controversy such as VBS losses, the R5 billion loan to Eskom and
the Harith/Lebashe transactions. They accused the PIC of lack of accountability

and transparency.

COSATU accused the PIC of looting pensioners’ funds and claimed that they
had lost faith in the PIC and demanded that labour federations have
representation on the Board of the PIC.

Inevitably, the information leaks have fueled negative public and stakeholder
perceptions about the PIC, which has in turn impacted negatively on the integrity

of the PIC, denting the confidence in it by key stakeholders and clients.

The extent to which the PIC’s Board of Director's Code of Conduct and Code of

Ethics Policy have been breached, as per the testimonies presented to the
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10.

11.

12.

13.

Commission, and the widespread concerns raised by the general public and
stakeholders with regard to the functioning of the PIC — at both Board and
Executive level — makes it is clear that confidence in, and the integrity of, the PIC

have been impacted negatively.

From evidence presented before the Commission, there is no doubt that the
effective functioning of the PIC, at all levels, has been negatively affected by the
events of the past two to three years. From receipt of the first James Nogu email
on 5 September 2017, the PIC has been severely affected. This is reflected in
the resignation letter of Dr Manning to the then Minister of Finance Nene, dated
22 July 2018, wherein she states: ‘I would urge you, as the shareholder
representative of the PIC, to act swiftly to introduce stability and restore public

confidence in the PIC ...’.37

In the aftermath of the Nogu emails, the representative of the shareholder of the
PIC, the Minister of Finance, Minister Mboweni, was called upon to intervene.

This resulted in the Finance Minister commissioning the Budlender report.

The Board experienced deep divisions on how to deal with the issue of the CEO,
Dr Matjila, in relation to the allegations contained in the emails and what action
should be taken.

The functioning of the Board was significantly affected, particularly in 2018 when

General Holomisa launched litigation to have Dr Matjila suspended.

Individual members of the Board resigned at various times. The Board, as a
whole, offered to resign and the Minister of Finance, Mr Mboweni, ‘advised’ the
members of the Board, through its Chairperson, Deputy Minister Gungubele, to

resign.

37 At page 46 of the Transcript for day 5 of the hearings held on 29 January 2019.
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14.

15.

16.

17.

Ultimately, the Board resigned on 1 February 2019 and a new interim Board was
appointed to serve from 12 July 2019. Investigations, including various
disciplinary charges, were instituted that resulted in a number of senior

executives of the PIC losing their jobs.

At present, the PIC has a substantial number of executive heads in acting
positions, including acting positions for the CEO, CFO, heads of legal, risk and
others. The staff at the PIC operated under extremely difficult circumstances
during these times, but they have largely continued to execute their duties in a

professional manner.

The Commission finds that confidential information was disclosed to third parties
without the requisite authority. This was neither in accordance with the PDA of

2000 nor in keeping with the PIC’s own whistle-blowing policy.

This unauthorised disclosure of the PIC’s confidential information impacted
negatively on the integrity and functioning of the PIC. Major reputational damage
has been done to the PIC. Itis apparent that while codes and policies to address
ethics and values were developed and put in place, they were not respected in

many of the practices followed at the PIC.

RECOMMENDATIONS

18.

19.

The Commission recommends that the Board must review the codes and policies
that address ethics, values and whistle-blowing, examine why they have not
been effective and put in place appropriate measures to enhance the value
system adhered to by all employees, including management, the executive and
directors of the PIC.

The PIC should take measures to ensure that directors, management and
employees at all levels know, espouse and live the values and policies of the
PIC.
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20.

21.

Initiatives and induction for all new employees and/or Board members should be
reviewed and strengthened so as to embed the values and ethics of the PIC into
the culture of the organisation. This should include the protection of information

and the imperative to always carry out duties and responsibilities with integrity.

The Board will need to take appropriate measures to rebuild trust, confidence
and integrity both internally and with clients and stakeholders, as well as with the

business sector and the general public.
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TERM OF REFERENCE 1.9

2.1.

2.2.

2.3.

‘Whether the PIC has adequate measures in place to ensure that
confidential information is not disclosed and, if not, to advise on

measures that should be introduced;’

As indicated in ToR 1.7 above, the PIC has implemented various measures to
safeguard its confidential information. These measures are embedded in the
Corporate Affairs Department, employee contracts, Information Technology (IT)
policies and procedures and also include reference and adherence to relevant
legislation. The PIC requires physical space to secure information in its physical
form, such as printed documents, as well as the ability to ensure the physical
security of its hardware and IT systems; in other words, essentially all elements
of IT security. There is no suggestion that physical space for these purposes is
inadequate.

IT security is found in the following policies of the PIC.

Acceptable Use Policy;

IT Disposal Policy; and

Third Party Management.

In relation to whether any of the abovementioned measures were breached, it
should be noted that from August/September 2017 the PIC experienced
unprecedented instances of leaked information. The first occurred on 5

September 2017, namely, the Mobile Satellite Technologies (MST) investment
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and allegations regarding Dr Matjila’s romantic involvement with Ms P Louw. For

purposes of this ToR, it is important to trace the events relating to this leak:

3.1. The message emerged from an external email address in the name of ‘James

Nogu’ (Nogu).

3.2. The message was sent to a number of people, including Board members of the

PIC and National Treasury officials.

3.3. It is not clear how the sender —

3.3.1. obtained the email addresses of the people to whom the message was
sent;

3.3.2. obtained the information contained in the body of the email; or

3.3.3. obtained access to the document attached to the email, which was about

the Pan African Infrastructure Development Fund (PAIDF, but referred
to as PADF).

3.4. It appears that the anonymous sender obtained access to internal information
of the PIC and sent it to the parties he/she desired. There are, seemingly, three

possible means by which ‘Nogu’ could gain access to the information:

3.4.1. Irregularly breaching the IT systems of the PIC by exploiting the

vulnerabilities therein, essentially hacking into the systems; or

3.4.2. Internal parties at the PIC with access to the information providing that

information to ‘Nogu’; or
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3.4.3. Being provided with illegal access to the IT system by unknown internal

4.

5.

6.

6.1.

6.2.

parties such that the information could be directly accessed by ‘Nogu'’.

Ms Menye testified that there was no hacking of the IT systems during the time

of the leak. In her statement, she said the following:

‘24. He then enquired whether there was anyone who would like to say
something. Mr Deon Botha raised his hand and he said that he does not

believe that we were hacked, Mr Botha indicated that whoever has been

sending those emails has that information. | also raised my hand to clarify

that what was contained in the email, which | had seen is far from hacking.

| then explained what hacking is. | also indicated that the information that
was contained in the email by the looks of things appeared to come from
someone who has been "drinking coffee from the same cup and eating from

the same plate with Dr Dan". | also clarified that the systems of PIC do not

store such personal information. 38 (Emphasis added).

It is difficult to ensure protection against this form of breach since the means to

enable a contravention have, in all likelihood, been provided by internal parties.

The PIC’s IT team responded as follows to the breach:

Further dissemination via the PIC IT system was blocked.

Steps were taken to investigate employees of the PIC who had access to
and/handled the information that was leaked and whether they may have

sent or delivered it to external parties.

3% para 24 of Ms Menye's statement signed on 6 March 2019.
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6.3. Steps were taken to identify the domain source of the emails and to

establish ‘Nogu’s’ identity so as to halt further leaks.

6.4. The contents of the email were investigated to establish whether policies of
the PIC were flouted and any legislation contravened. The Board mandated
the Internal Audit Department to investigate the matter and later appointed
an external and independent Counsel, Advocate G. Budlender SC, to

investigate the veracity of the allegations contained in the email.

7. From the above, it appears that the PIC had put in place a reasonable level of
protection for its information. Notwithstanding such policies, collusion between
internal parties in breach of policies, practices and laws, or collusion between

internal and external parties, is very difficult to prevent.

8. Securing information is clearly a multi-dimensional undertaking and since the
leaks the PIC has moved to strengthen its protection measures in the following

way:

8.1. It took action immediately after the leaks. The then CEO, Dr Matjila,
indicated at the hearings that the PIC had commissioned an investigation
into options to strengthen the IT protective environment. He stated that the
action and future plans, recommended in the resulting report, are being

implemented.

8.2. There is an on-going effort to finalise a comprehensive classification of the
PIC’s information so that various levels of access can be designated,

accordingly.

9. The current and planned measures for the protection of the PIC’s information are
wide ranging and among best-in-class levels. The successful implementation,
monitoring and regular review of the measures are essential steps to ensure

ongoing effective protection that is able to adapt to the rapidly changing world of
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10.

11.

12.

13.

14.

IT systems. This must include vulnerability awareness programmes for all
employees at all levels, an improved overall control environment and ensuring

that a suitable IT system is put in place for unlisted investments.

The PIC is intent on strengthening the protection of its information and aspires to
have a high-level state of security in the next few years. Security remains a
moving target. The PIC has taken significant steps to address the vulnerabilities
identified and to create a greater awareness among all employees. It has
committed to assigning responsibilities for information security, enhancing the
capacity of the IT teams and implementing a security strategy that focuses on
key areas the Board and Executive have identified.

The Commission finds that the PIC had reasonably good information protection
policies in place prior to the leaks, which policies did not allow the type of action
taken by those parties who deliberately chose to leak information and
documents. Policies that were in place include the Acceptable Use policy, the IT
Disposal Policy and the Third Party Management Policy that covered key aspects

of the PIC’s IT resources.

The parties who participated in the leaks appear to have simply taken the
information to which they had access and provided it to third parties.

Besides admitting that he stole and was given PIC information, Mr Mayisela
misused the super-administrator rights enabling him full access to the whole of

the PIC’s IT systems. He did not need to and did not, in fact, hack the system.

The PIC is instituting comprehensive measures to protect its information from

current and possible future threats.
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RECOMMENDATIONS

15.

16.

17.

18.

Clearly defined and enforced classification of information will enhance the

security of sensitive information.

The Commission recommends that the PIC should continue to strengthen its
information protection measures. Appropriate measures on how to classify and
declassify information should assist with security of information and enable the
detection of leaks with more certainty. The IT systems should be state of the art
and regularly updated in keeping with changes in technology, including the

capacity to deal with cybercrime.

The Commission further recommends that the PIC manual systems that are still
in use must be automated as a priority. The PIC should develop an ethical,
transparent and value-driven culture and ensure that employee disputes are

fairly and quickly addressed.

Investments in IT security systems and human resources should continue to be
made and the PIC should live its values of integrity, empathy, accountability and
respect to ensure a workforce that pulls together.

TERM OF REFERENCE 1.10

‘Whether measures that the PIC has in place are adequate to ensure that

investments do not unduly favour or discriminate against —

1.10.1 a domestic prominent influential person (as defined in section 1 of

Financial Intelligence Centre Act, 2001 [“FICA”]);
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1.10.2 an immediate family member (as contemplated in section 21H(2) of
[FICA]) of a domestic prominent influential person; and

1.10.3 known close associates of a domestic prominent influential

person.’

1. The term ‘domestic prominent influential person’, as referred to in ToR 1.10 is more
self-descriptive and unambiguous than PEPs (but will be used interchangeably with
the latter term), is defined in section 1 of the Financial Intelligence Centre Act, 38
of 2001 (FICA), as a person referred to in Schedule 3A of the FICA.

2. Schedule 3A of the FICA, in turn, defines such persons, through a comprehensive
list, as individuals who hold ‘a prominent public function’, ‘including in an acting
position for a period exceeding six months, or has held at any time in the preceding
12 months, in the Republic’: in national, provincial and local government, political
leaders, traditional leaders, army generals, certain diplomatic officials, judges, as
well as accounting officers, CEOs, CFOs and CIOs of entities listed in Schedules
2 and 3 of the Public Management Finance Act, 1999 and those appointed in term
of section 54A of the Local Government: Municipal Systems Act, 2000, or in terms

of section 80(2) of the Municipal Finance Management Act, 2003.

3. This fairly comprehensive list further includes executives, board chairs and audit
committee chairs of companies that provide goods or services to a State organ
worth a certain threshold fixed by the Minister of Finance; and head or executive

of an international organisation based in the Republic.

4. In respect of the term ‘immediate family member’, section 21H(2) of the FICA

provides, in relevant part, that it —

‘includes-

the spouse, civil partner or life partner;
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the previous spouse, civil partner or life partner, if applicable;
children and stepchildren and their spouse, civil partner or life partner;
parents; and

sibling and step siblings and their spouse, civil partner or life partner.’

Whilst the list in Schedule 3A of FICA (relating to the term “domestic prominent
influential person”) is fairly exhaustive, section 21H(2) (in relation to the term
“immediate family member”) is not, because of the use of the word “includes” in

the latter provision, which implies that the ensuing list is not exhaustive.

The self-contained test for the adequacy of the measures, discernible from ToR
1.10, is that such measures: ‘ensure that investments’ neither ‘unduly favour’ nor

‘discriminate against’ the class of persons in question.

As one of the largest asset managing companies in the country, wholly owned by
the State (represented by the Minister of Finance), that manages a diversified
investment portfolio comprised of multiple asset classes spanning all sectors of
the South African economy, the PIC is vulnerable to the challenges concerning
Politically Exposed Persons (PEPs). Dr Matjila in his evidence stated that ‘[w]ith
funds exceeding R2 trillion the PIC is a very tempting piggybank for many.?® He
referred to the adverse influence of politics on the PIC, stating that the PIC
received a barrage of funding proposals from politically connected people across

political formations.

However, despite the barrage of proposals that the PIC receives from politically
connected persons, and because of the ‘PIC’s stringent compliance practices,’ Dr
Matjila testified that many of such proposals ‘have not been fruitful.’*® The

‘stringent compliance practices’ referred to by Dr Matjila include the PIC policies

39 At pages 4-5 of the Transcript for day 53 of the hearing held on 11 July 2019.
“0 |bid at page 72.
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10.

11.

12.

relating to PEPs, which, inter alia, stipulate that once PEPs are identified, an
enhanced due diligence be conducted in transactions involving them.

Dr Matjila confirmed that whilst there are proper measures in place as part of the
internal PIC ‘process’, that ‘access’ pressures is something that still has to be dealt
with. Such ‘pressures’ are ascribable to the reality of the PIC’s unique position as

a state-owned asset manager.

The Commission also heard evidence that the PIC has a plethora of policies that
form part of the regulatory framework within which it operates. Ms Wilna Louw (Ms
Louw), the PIC’s Acting Company Secretary, in her capacity as custodian of the
PIC’s policies and records, stated that the PIC’s policies and procedures are

designed to influence, determine and guide all major decisions and actions.’4!

When Mr Roy Rajdhar (Mr Rajdhar), the Executive Head for Impact Investing, who
heads the Private Equity, Impact Investing and Unlisted Properties subdivisions,
gave evidence before this Commission on, inter alia, the investment process,
function and operation of his division, the two main points that emerged from his
evidence were that the PIC PEPs policy is continually being improved to respond
to the needs of the PIC and that the PIC adopts a broader understanding of PEPs
to include people who are known to be ‘politically aligned’ from reports in the public
domain. This encompasses more than ‘known close associates’ and it thus
provides for a more effective policy framework governing the risks associated with
PEPs.

The PIC’s PEPs policy is titled the ‘Unlisted Investment Isibaya Fund: Policy on
Treatment of Politically Exposed Persons’ (the PEPs Policy) and is dated May

2014 and was reviewed by the Investment Committee in December 2014.

41 At page 26 of the Transcript for day 1 of the hearings held on 21 January 2019.
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13. Dr Matjila stated the following in relation to the underpinnings and purpose of the

PEPs Policy:

‘... The politically exposed persons policy, it’s actually derived from the law,
this law that deals with politically exposed person, | think it’s under FIC. So we
have taken that and crafted a politically exposed persons policy that allows us
to do deeper due diligence on the parties spends in any transaction, if there
are politicians, we need to understand their sources or finance, delve deep
into . . . the relationships that they have . . . so that we ensure that the political
reputational risk exposure on the PIC’s side resulting in this transaction is

minimised if not eliminated.’(sic) 42

14. These are some the main features of the PEPs Policy:

14.1.

14.2.

The PEPs Policy defines PEPs as ‘Natural persons who are or have been
entrusted with prominent public functions by a domestic or foreign country,
their family member, relatives, persons known to be close associates of such

persons, or trusts and other juristic persons over which they practice control.’*3

The definition list setting out who is regarded as PEPs by the PIC, casts the net
wider than Schedule 3A of FICA. By way of illustration, it is not only confined
to leaders of political parties, but to members of parliament and of provincial
legislatures, senior government officials, including local government officials.
In relation to the judiciary, it extends its reach beyond just high court judges,
to include Magistrates and even State prosecutors. It further includes labour
group officials (i.e. trade union officials) and executives of State-Owned

Enterprises.*

42 At page 105 of the Transcript for day 51 of the hearings held on 9 July 2019.

43

44

See ‘Definitions’ at page 7 of the PEPs Policy.
Ibid. See definition of ‘domestic PEPs’ at pages 7-8.
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14.3.

14.4.

14.5.

14.6.

The PEPs Policy further adopts, as wide as possible, definitions in respect of
family members and associates of PEPs. This widening of the definitions,
however, is at best precautionary as the aim of the policy is not to exclude, but
to invoke enhanced due diligence investigations into PEPs, their family
members and associates.

In defining the mischief to which it is directed, namely risk, the PEPs Policy
provides that ‘[r]elationships with PEPs can culminate in increased risks for the
PIC due to the possibility that individuals holding such political positions may
misuse their power and influence for personal gain or advantage of family
and/or close associates.’”® It further sets out the reasons why PEPs are
screened. Its focus is on the PIC’s business relationships where PEPs are

counterparties.*

It defines the purpose of the policy as the regulation of all investment activities
of the Isibaya Fund and ensuring that they comply with acceptable ethical
norms and standards. ‘It seeks to manage the resultant reputational and
related risks that the PIC and its clients may become exposed to, by virtue of

such relationships.’

The objectives of the policy are to combat corruption, ensure that the PIC
adheres to statutory requirements and best practice. The further objectives are
to bring about consistency in the treatment of PEPs and to ensure equity,

fairness and transparency whilst also mitigating the risk for the PIC.*®

45

46

47

48

At 15 of the PEPs policy.

See the ‘Scope’ of the policy at 5.
See ‘Purpose of the policy’ at 5.
See ‘Objectives’ of the policy at 5.
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14.7.

14.8.

14.9.

Although the primary responsibility for the PEPs Policy is that of the CEO, it is
also the joint responsibility of all PIC employees and directors without

exception, and a breach of the policy constitutes misconduct.*°

The PEPs Policy has features similar to an operations manual that sets out
what “markers” to look for in client due diligences to identify PEPs. It, inter alia,
sets out what an enhanced due diligence is and when to do it and provides for
enhanced on-going monitoring of PEPs related transactions and the keeping
of a PEPs database.

The PEPs Policy sets out ten policy principles on which it is based, such as that
‘Senior management shall decide on the circumstances under which PIC may
reject establishing a business relationship with a PEP’: under which principle,
it is provided that the intention is not to give reasons for declining transactions
involving PEPSs, but to ensure that preventive measures are adopted.

15. During Dr Matjila’s testimony, the Commission heard evidence affirming that

there is no blanket exclusion of PEPs in transactions at the PIC. He confirmed
that, in fact, the PEPs Policy prohibits discriminating against PEPs. In part, this
accordingly meets the test under ToR 1.10 for the adequacy of PIC measures,

in that the PEPs Policy does not discriminate against PEPs in investments.

16. Dr Matjila also testified that one of the important purposes of the PEPs Policy is

the scrutiny and transparency it brings concerning the transactions involving
PEPs.5® The Commission further heard evidence on how the pragmatic and
combined use of the PEPs Policy, in tandem with the deal screening committee
and appeals made to the Chairman of the PIC board, Deputy Finance Minister,
Mr Mcebisi Jonas, during meetings, were used to manage some of the pressures

from and interferences of politicians. Dr Matjila testified, in another context,

4 See application of the policy and exclusions at 5-6.

%0 At page 201 of the Transcript for day 61 of the hearings held on 12 August 2019.
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17.

18.

19.

about how he raised the PEPs Policy with the then Chairman of the Board,
Deputy Finance Minister Gungubele, when the latter castigated him about a

certain deal.

It should be noted that PEPs were directly involved in a number of the

transactions that came under scrutiny before this Commission.

The Commission finds that, as a measure directed at addressing the risks
associated with PEPs, weaknesses in the PEPs Policy creates the opportunity
for abuse and poses a real and on-going risk for the PIC that needs to be

addressed.

Moreover, the practice, or implementation, of the PEPs Policy as reflected in the
actions of Dr Matjila, shows a total a disregard for the policy on PEPS. These

are dealt with in the section addressing ToR 1.1 contained in Chapter lll.

RECOMMENDATIONS

20.

21.

22.

The Board should review, in its entirety, the PEPs policies, taking into account
the information presented to the Commission on the weaknesses in practice

when implementing the PEPS policy.

The Commission recommends that the Board, through the proposed Risk
Committee, should ensure oversight and evaluation of the effective

implementation of a revised PEPs Policy on a regular basis.

The Lancaster/Steinhoff transaction, the Harith/PAIDF investment, the
Sakumnotho/Kilicap Tosaco and Ascendis transactions are illustrations of the

weaknesses of the PEPs policies in practice.
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TERM OF REFERENCE 1.11

‘Whether there are discriminatory practices with regard to remuneration
and performance awards of PIC employees.’

‘Whether there are discriminatory practices with regard to remuneration

and performance awards of PIC employees.’

1. Consideration of discriminatory remuneration and performance practices in the
PIC needs also to take account of allegations of victimisation, as victimisation
also manifests itself in remuneration practices, bonus payments, balanced
scorecard assessments, bias in promotions and opportunities for advancement
as well as exposure to opportunities that enhance experience and expertise.
Therefore, this term of reference needs to be read in conjunction with ToR 1.12,

below, which addresses the question of victimisation.

2. The evidence given to the Commission was from a range of very senior PIC
employees, many of them having attained positions of leadership, including
being Executive Heads of functions and departments. The issues raised,
including the level of non-participation in the climate survey, reflects deep-
seated discontent, mistrust, a strong sense of grievance and being treated

unfairly.

3. The lack of transparency in the process followed by the moderation committee,
poor communication to employees and the exclusion of executive management
from the various decision-making and evaluation processes has led to a
breakdown of trust between employees and management, as well as between

executive management, the executive directors and the Board.
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4. The responses of those in positions of responsibility for the HR function, both Mr
Pholwane and Ms More, were defensive and dismissive.

5. The actions of Minister Mboweni and National Treasury created confusion and
uncertainty among employees and appear to violate the remuneration policy of
the PIC and its contract with PIC employees.

6. The Commission finds that there are discriminatory practices with regard to the

remuneration and performance awards of PIC employees.

RECOMMENDATIONS

7. In the light of the above and in view of the shareholder instruction to
retrospectively cancel bonuses, it is recommended that Shareholder proposals
should be prospective, not retrospective, and the Shareholder Compact should
be agreed on for a defined period, for example three years, and then reviewed

to reflect proposed changes.

8. Furthermore, Shareholder intervention should be fair, taking account of the
agreed policies and agreements that the PIC has in place with its
employees.Dates for payment of bonuses, short term investments and long term
investments should be communicated at the start of each year to provide the

necessary certainty to all employees.

9. The Commission further recommends that the Board of the PIC should ensure
greater transparency, fairness and inclusiveness with regard to salaries,

grading, performance criteria and balanced score card assessments.

Report of the Judicial Commission of Enquiry into Allegations of Impropriety at the Public
Investment Corporation Page 106 of 794



10.

11.

12.

13.

14.

15.

16.

Performance balanced score cards should be relevant to the work performed and
the incentive policies and should not be used as a tool or implicit threat to ensure

a compliant or subservient employee.

The Board should take steps to rebuild staff morale through fairness in

performance assessments, remuneration and certainty regarding the bonus

policy.

The moderating process needs to be transparent, the principles applied clearly
set out, and the outcome, including any changes, whether positive or negative,
timeously discussed with each employee individually. Similarly, the
remuneration and incentive policies of the PIC should be transparent, clearly

communicated and adhered to.

The Board of the PIC should institute a new climate survey to be conducted within
a month of the appointment of the new PIC CEO in order to form a base line

from which to measure progress in the organisation.

An independent professional body should be commissioned to review the re-
grading process and its outcomes. It should be appointed by the Board and
finalise its report by the end of April 2020. The Board also needs to urgently
address the level of misinformation and distrust that prevails in the PIC.

Mr Pholwane should be the subject of disciplinary action for his alleged improper
conduct in falsifying the results of the second climate survey, thereby misleading
his senior management, as well as the Board. If the above allegations are true,
his conduct was dishonest, misleading and seriously undermined the functioning
of the PIC.

It is clear that on Ms More’s watch many of the critical areas so vital to the

functioning of the PIC have developed very serious problems. These include:
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16.1. Remuneration;
16.2. Grading;
16.3. Performance evaluation and incentives; and

16.4. Work culture experienced by the employees.
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TERM OF REFERENCE 1.12:

4.1.
4.2.
4.3.
4.4.
4.5.
4.6.
4.7.

‘Whether any senior executive of the PIC victimised any PIC employee.’

The evidence before the Commission presented by employees and previous
employees was very clear in that employees alleged victimisation by senior
executives of the PIC, in particular the former CEO, Dr Matjila, the CFO,
Matshepo More and to a lesser extent the Executive Head: Human Resources,
Chris Pholwane.

The former CEO, Ms More and Mr Pholwane all denied these allegations in their

testimony before the Commission.

The fact that there existed a culture of fear and victimisation within the
organisation even before 2015, has been established independently and

objectively by external service providers in what is called a ‘climate survey’.

Some of the pertinent findings of the climate survey presented to the PIC Board

were as follows:

Fear culture and not unified,;

Lack of strategic direction;

Management by fear and poor people management;
Management does not have employees’ best interest at heart;
Blame shifting and poor decision-making abilities;

Do not address problems; and

Moving goal post.>? (sic)

51 Paras 24-25 of Mr Vuyo Jack’s statement signed on 4 March 2019.

Report of the Judicial Commission of Enquiry into Allegations of Impropriety at the Public
Investment Corporation Page 109 of 794



5. Various senior employees testified to being victimised by Dr Matjila, Ms More and

Mr Pholwane.

6. The modus operandi allegedly followed by the perpetrators, in most cases, was
to make use of a so-called whistleblower report accusing the employee of some
or other impropriety. This would inevitably be followed by a disciplinary hearing
and eventual dismissal. The exception was Ms Menye, who was initially charged
with leaking information to third parties that resulted in the infamous James Nogu
emails accusing the former CEO and CFO of impropriety. Ms Menye was
eventually, before the start of the disciplinary hearing, offered a severance

package which she signed under duress.

7. The alleged victimisation was direct and/or indirect. The ‘victim would be told to
his/her face that he/she is not wanted in the organisation’ or indirectly by
excluding him/her from meetings or by way of manipulation of remuneration
and/or exclusion from eligibility for short and/or long-term incentives. The other
method used was to promote a more junior employee over the head of his/her
senior, to whom he/she was reporting. This promotion method was used in the
risk and legal department with devastating effect on the morale in the two

departments.

8. A serious concern is that a number of the Executive and Board members who
testified before the Commission appeared to be totally unaware of the culture of
fear and victimisation in the organisation. The culture of an organisation is set
from the top, yet a number of the Board and executive directors (the CEO and
the CFO) appeared to be totally out of touch with the prevailing climate of fear
and the culture of victimisation in the organisation. The CEO conceded,
however, at least in respect of the CFO, that she was the main role player

accused of victimisation; that he realised this and made an attempt to ’coach’
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her. It was for this very reason that an employees’ union was established at the
PIC and as at September 2019, the union represented more than 60% of the
workforce at the PIC. In the Commission’s view, the probabilities are
overwhelmingly in favour of the employees’ version that there was a culture of

fear and victimisation in the PIC.

9. The Commission finds that senior executives at the PIC abused their positions of
trust and responsibility and victimised employees, contributing to a culture of
fear that existed, and to some extent still exists, at the PIC.

RECOMMENDATIONS

10. The Commission recommends that the new Board should address the matter

10.1.

10.2.

10.3.

10.4.

urgently and take corrective measures to rebuild confidence and trust in the PIC

executive, Board and processes. Such measures should include the following:

Open discussions on the results of a new climate survey that should be

conducted within three months of the appointment of the new PIC CEO;

An internal communication programme ensuring awareness among all staff
of signs of bullying, abuse of office and misuse of
promotions/incentives/salary increases or performance assessments to

intimidate employees;

Providing a safe platform for employees at all levels to raise their concerns.

A leadership and management programme for all incumbents who hold

managerial positions to strengthen their skills.
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10.5. Implementing a mentorship programme, using both internal and external

mentors, to strengthen leadership throughout the organisation.

10.6. Ensuring an appropriate coaching programme is in place, and both
mentorship and coaching must be compulsory for all executives and senior

management.

10.7. Putting in place programmes and activities that will build a core leadership

team effective across the different levels of management.

TERM OF REFERENCE 1.13

‘Whether mutual separation agreements concluded in 2017 and 2018 with
senior executives of the PIC complied with internal policies of the PIC and

whether pay-outs made for this purpose were prudent.’

1. Two cases were specifically dealt with affecting two senior executives, who are
both Executive Heads of the Information Technology (IT) department of the PIC,
namely, Ms Vuyokazi Charity Menye (Ms Menye); and Mr Luyanda Ntuane (Mr
Ntuane).

2. Witnesses alleged that Ms Menye knew, but did not inform the PIC, that Dr Matjila
was under investigation by the police for corruption and also that she gave
super-administration rights —which was in breach of PIC IT policies and access
rights policies - to Mr Mayisela who went on to use them for unauthorised
purposes. As such, Ms Menye was due to face disciplinary action and possible
dismissal.
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3. Given that the ToR specifically mentions the years 2017 and 2018, the
Commission shall inquire into, and make findings and recommendations only in
relation to Ms Menye; and utilize the matter of Mr Ntuane for comparison

purposes.

4. From the inquiry and discussions set out in the Report, it is found that, by entering
into the Mutual Separation Agreement (MSA) with Ms Menye, the PIC did not
comply with its internal policies because there was no written DoA for Mr
Pholwane to sign the MSA and verbal authority was not appropriate. Mr
Pholwane should not have signed the MSA as only the CEO is authorised to do

SO.

5.  This deviation by management did not receive any ratification from higher bodies
of the PIC, in particular the Information, Communications and Technology
Governance Committee (ICTGC) and Audit and Risk Committee (ARC). Though
the MSA was reported to the Board, it did not specifically seek ratification as per
the minutes of the joint-committee meeting that was held a week following the
conclusion of the MSA between Ms Menye and the PIC. Instead, it was

presented to the Board meeting for information purposes only.

6. Interms of the 29 month guaranteed salary paid to Ms Menye, the amount was
not in accordance with PIC practice as it is significantly above previous amounts
paid. On his own version, Mr Pholwane indicated that the amount was excessive
and out of the ordinary and no evidence to the contrary was offered by others,

including Dr Matjila.

7. Typically, and as confirmed by Mr Pholwane, MSAs signed by corporations
usually do not exceed 6 months’ salary. As such, the MSA between Ms Menye

and the PIC was ‘precedent setting’ and could not be justified.
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10.

11.

12.

13.

14.

The MSA is found to be invalid. It should not have been concluded and
accordingly, Ms Menye was still supposed to be an employee of the PIC.

Dr Matjila breached PIC policies by authorising Mr Pholwane to sign Ms Menye’s
MSA and Mr Pholwane should not have acted on his instructions as they were

not in writing — contrary to the PIC’s policies

It should be noted that, subsequent to the Commission’s hearings, and after
seeking legal advice, the (previous) Board decided to reinstate Ms Menye.

However, the Board’s proposalwas not accepted by Ms Menye.

However, the PIC has alleged that Ms Menye knew, but did not inform the PIC,
that Dr Matjila was under investigation by the police for corruption and that she
gave super administration rights, especially without limitations on scope and
duration — not in keeping with the PIC IT policies and access rights policies - to

Mr Mayisela who went on to use them for unauthorised purposes.

The extensive use of disciplinary hearings is disturbing and should be cause for
concern to the Board and the HRRC, patrticularly given the number of very senior

employees that have been ‘disciplined’, suspended and/or dismissed.

It is therefore recommended that the PIC should have a policy on MSAs, which
sets out the process to be followed during the negotiation of an MSA and provide

guidelines for settlements in terms of pay-outs to be made.

The PIC must also ensure that when an authority to execute a decision is
delegated, such instruction must be in writing and appropriate to the level of
decision-making required. A verbal instruction on significant matters is not

acceptable practice.
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15.

16.

17.

18.

19.

DoAs should be respected and adhered to. If, for any reason, they are not
appropriate, inadequate or in conflict with practice, amendments should be

considered.

Due to the fact that the MSA of Ms Menye was invalid, the monies paid to Ms
Menye in terms of the MSA must be returned to the PIC within a month of the

publication of this Report.

The PIC is to investigate the conduct of Ms Menye in terms of the improper
granting of super-administration rights to Mr Mayisela. The same applies to Mr
Pholwane in relation to his alleged improper conduct in signing Ms Menye’'s MSA

without the requisite authority.

Mr Pholwane’s conduct and role as EH:HR in relation to the allegations of
victimisation against him must be reviewed and concluded within three months

of the publication of this Report.

The Board, through its HRRC, must undertake a comprehensive review of the

use of disciplinary processes in the organisation.
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TERM OF REFERENCE 1.14

‘Whether the PIC followed due and proper process in 2017 and 2018 in the
appointment of senior executive heads, and senior managers, whether on

permanent or fixed-term contracts’

1. The key allegations centred on issues affecting two executives, namely Ms
Rubeena Solomon (Ms Solomon), who was appointed Executive Head (EH) of
Investment Management from 1 September 2017, and is a senior executive
head; and Mr Adrian Lackay (Mr Lackay), who was appointed to the position of

investor relations from 2 April 2018 and is a senior manager.

2.  The statement of Executive Head of Risk, Mr Paul Magula, states:

‘68. Appointment of certain staff members done without following a

transparent recruitment process.

58.1. Ms. Rubeena Solomon was appointed as an Executive Head:
Investments Support, without approval of organizational structure
changes, advert and interview process. PIC did not have staff promotion

policy unless if | did not know or was established after | was dismissed.

58.2. Mr. Adriaan Lackay was appointed in the Department of

Communications without an advert and interview process.’ %?(sic)

3. The history of Ms Solomon’s appointment as executive head goes back to 2015

when the PIC engaged in a restructuring process. The 2015 restructuring

%2 Paras 58.1-58.3 of Mr Paul Magula’s statement signed on 11 March 2019.
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process created major changes in the functioning of the PIC, including changes
to executive and other staff positions. From the documentation provided by Mr
Pholwane, the restructuring process was approved by the relevant authorities,
including the Human Resources and Remuneration Committee (HRRC), the
Board and the Minister of Finance as the shareholder representative. Thus, the
assertion by Mr Magula that there was no approval of the restructuring is not

correct.

4. A further review of the structure took place in 2017 and was approved by the
Board and the Shareholder as per the documents provided by Mr Pholwane
during his testimony. This also affected Ms Solomon’s position as Mr Pholwane

indicated:

‘...the position of General Manager: Investment Management was
reviewed and enhanced to Executive Head: Investment Management.
This then meant that the position of GM: Investment Management was
redundant. The incumbent for the GM: Investment Management position
was then absorbed [in]to the position of Executive Head: Investment

Management.’>3

5.  However, according to PIC policy, positions for new appointments have to be
advertised to afford suitable candidates an opportunity to apply. Mr Pholwane
said that the PIC does at times opt to give internal candidates a chance to fill

positions before seeking external candidates.

6. Typically, the position is advertised, and the subsequent recruitment process
follows as per steps 1-5 of the recruitment and selection process. It entails

shortlisting, interviewing and selection of candidates. Mr Pholwane said Ms

%3 Para 2.2.2. of Mr Christopher Pholwane’s statement signed on 22 January 2019; for additional detail, see also ToR
1.13.
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Solomons was absorbed into the position on a permanent basis, and did not
present any evidence of an advertising process.

7. Theissues of company restructuring and redundancies of positions are regulated
by section 189 of the Labour Relations Act, 66 of 1995, where it is suggested,
in subsection (3)(b), that before proposing dismissals on the basis of operational
requirements, an employer must consider alternatives, which would include an

attempt to employ redundant employees in alternative positions.

8. Section 16 of the Recruitment and Selection policy lays out the process for
creating career development and progression for employees. Given that Ms
Solomon appeared to be suitably qualified for the position, this could be
interpreted as a promotion, but without following the agreed processes, the
approach taken is open to interpretations of favouritism and exclusion of an
opportunity for other internal candidates to apply for the position. This is all the

more so given the significant salary increase that accompanied the new position.

9. The increase in remuneration of Ms Solomon of the order of R953 304.21 was
the increase from her previous position to the new one, and as such, reflected

the salary level that any incumbent in that position would have been paid.

10. Ms Petje herself was negatively affected by the restructuring as her position was
rendered redundant. She was offered a position as an Environment, Social and
Governance (ESG) analyst and from evidence presented to the Commission
there is no indication that her managers offered her the position by following PIC
processes of advertising and engaging in a competitive process, either internal
or external.

11. In relation to Mr Lackay, he was appointed on a permanent basis in 2018 in a
position of Investor Relations in the Corporate Affairs Department. According to
the evidence of Ms Petje, Mr Magula and Mr Pholwane.
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12. Ms Petje indicated that, before being appointed permanently in March 2018, Mr
Lackay had been serving on a fixed term contract for 18 months at the PIC,
effectively as a contractor. Section 13.6 of the Recruitment and Selection policy

says these contracts ‘should follow the normal recruitment process’.

13. Regarding Mr Lackay’s permanent appointment, Mr Pholwane stated that PIC
policies and processes were followed: the position was created by the
restructuring and human resources processes; an internal advertisement
process was complied with; there was a shortlist and in terms of the scoring
process Mr Lackay was the best candidate on the list of three.

14. In terms of the increased remuneration for Mr Lackay, in the order of R331
200.00, the approvals from various bodies incorporated changes in
remuneration for new positions that had been created. Various employees,
including Mr Lackay, were awarded substantial increases in remuneration that
accompanied their new positions and roles. Thus, this was within the PIC policy

and process.

15. The Commission finds that the appointment of Ms Solomon as Executive Head:
Investments Support appears not to have followed PIC policies and processes.
She was ‘absorbed’ into the position. The position was not advertised, either
internally or externally, and a competitive process was not conducted. Thus the
Board should investigate if Dr Matjila, Ms More and Mr Pholwane breached PIC

policies in approving her appointment.

16. The approach followed allowed for an interpretation of special treatment of some
employees and unfair treatment or limiting opportunities for others, particularly
given the substantial remuneration increases that accompanied such

appointments.
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17.

The first appointment of Mr Lackay on a fixed term contract did not follow PIC
processes. Thus Dr Matjila, Ms More and Mr Pholwane breached PIC policies
in approving the appointment. However, the second appointment of Mr Lackay
on a permanent basis followed PIC processes and all the prescribed procedures

were followed.

RECOMMENDATIONS

18.

19.

20.

21.

22.

The PIC has human resources policies and processes in place, and the
Commission recommends that senior executives should follow these policies at

all times.

It is further recommended that employees need to be, and be seen to be, treated
fairly and equally. The inconsistent application of the policies has the potential
for employees to feel their careers are limited due to favouritism.

Transparency, openness and visible fair employment and promotion processes

and procedures are essential to ensure an environment of trust.

PIC HR policies should be reviewed by the Board HRRC on a regular basis and
the Board HRRC should regularly evaluate senior promotions and appointments

to ensure that they comply with policies, procedures and fair practices.

In respect of the potential irregular appointment of Ms Solomon and the first
appointment of Mr Lackay, referred to above, it is recommended that Ms More
and Mr Pholwane, who remain in the employment of the PIC, should be further

investigated and, if appropriate, subject to disciplinary charges.
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TERM OF REFERENCE 1.15

‘Whether the current governance and operating model of the PIC,
including the composition of the Board, is the most effective and efficient
model and if not, to make recommendations of the most suitable

governance and operating model for the PIC for the future.’

GOVERNANCE

1. Following the PIC investment in Afrisam (where the total investment by the PIC
was R12,6bn in what, in essence, is a non-performing asset) and the
restructuring that took place in 2013, the GEPF responded to the Afrisam crisis
by ‘imposing a cap of R2bn on the amounts that the PIC could invest in a single
asset in the future. Also, that any investments above that figure had to be
approved by the GEPF®4.

2.  Mr Sithole specifically stated that, with regard to the Ayo transaction (dealt with
above), and notwithstanding the limitations imposed on the PIC by the GEPF,
the PIC did not involve or inform the GEPF when it considered and made the
investment in Ayo, nor did it highlight the investment in its subsequent reporting
to the GEPF, but only responded when the GEPF began asking questions. The
PIC contended that they considered the Ayo investment fell under the listed
investment DoA, a view that Mr Sithole strongly disagreed with and said that,
while he could not pronounce on the legality of the action, it was certainly a

breach of faith and trust.

3. Both Dr Matjila and Ms More confirmed that, notwithstanding the DOA

requirement that, in many instances, agreement between them was to be

% Para 80 of Dr Matjila's statement signed on 15 July 2019.
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obtained prior to a decision being made, they did not do so. They stated that this
requirement was, however, met through various committee meetings. When
asked about not contacting Ms More as required prior to the Ayo transaction
approval, Dr Matjila said: ‘Ms More is in a similar situation as | am because we
rely on advice from the technical people as they are the ones who do the work
and make recommendations, so it was not necessary to ask her ...”>® However,

he acknowledged that the DOA was not changed to reflect this practice.

Dr Matjila’s justification for investing in Ayo is moreover a post facto tailoring of
facts and a dishonest one. He vacillated in relation to what authority he had been
acting on when he signed the Ayo irrevocable subscription form. And there is no
record of any other IPOs subscribed for in the manner he opted for in respect of

the Ayo transaction, ie, without prior PMC approval.

Dr Matjila, when asked how he had dealt with the matters raised by the
Investment Committee (IC) regarding the timing of Ayo and whether (the deal)
was in line with the DOA ... he replied: ‘I cannot remember ... but | remember

quite a number of them were dealt with by the team’. ¢

Yet there is a conspicuous material non-disclosure in all reporting memoranda
given throughout to the Board, GEPF and SCOPA regarding the process
followed to approve the deal, in respect of his signing the irrevocable subscription
form before PMC approval. Even after ‘ratification’, Dr Matjila failed to give full

and frank disclosures on the process followed to approve the deal.

In the Steinhoff/Lancaster investment, the original proposal from Mr Naidoo was
for an investment of R10,4bn, but this was reduced by the PIC to R9,35bn. When
asked about the reasons for this reduction, Mr Vusi Raseroka, the PIC official

dealing with Lancaster/ Steinhoff Project Sierra, responded: ‘I can only speculate

55 At page 86 of the Transcript for day 59 of the hearings held on 24 July 2019.
% |bid. page 68.
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that the reduction was to enable the transaction to fall within the mandate limit of
the IC ... which if exceeded would have resulted in the transaction going to the

full PIC Board for approval’.®’

8. With regard to the Steinhoff/Lancaster transaction (dealt with in 1.1), Dr Matjila
confirmed that they had reduced the amount from R10,4bn to R9,4bn ‘to be in

line with the Investment Committee mandate, so that they were able to approve
it...”.>8

9. A significant number of witnesses raised their concerns about time pressures to
meet deadlines that compromised processes, valuations and the quality of due
diligences being conducted. This is all the more concerning given that the PIC is
the funder and the entity approached to consider whether to invest or not. The
evidence indicated considerable irregularity, overruling of processes and
improper sequencing of decisions including, by way of illustration, signing the
irrevocable subscription prior to due process being followed in respect of the Ayo
transaction®®, in the name of making a quick decision. There can never be a
justification for time constraints overruling the merits of investment decision-

making being thoroughly interrogated.

OPERATING MODEL

10. The current operating model, depicted in the diagram below, which was adopted
in 2015 after Dr Matjila became CEO, can best be described as a centralised
operating model:

57 At page 73 of the Transcript for day 26 of the hearings held on 9 April 2019.
%8 At pages 103-105 of the Transcript for day 55 of the hearings held on 16 July 2019.

% For details see the Sekunjalo Case Study in Chapter Il of the report.
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Current Model
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PIC is five companies in one.
11. As depicted in the diagram above:
11.1. The PIC is a massive and complex organisation with more than R2 trillion
in managed assets.
11.2. The scale of the operations of the PIC are akin to managing five large

investment management businesses including equities, fixed income and

private equity. On a standalone basis these would be some of the largest

companies in their field.

11.3. The businesses are aided by departments that support investments such

as Risk, Investment Management and Legal.

11.4. Departments such as finance, Human Resources (HR) and Information

Technology (IT) complete the picture.
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12.

13.

14.

15.

16.

17.

18.

19.

Thus, the PIC is an organisation with enormous operations under one roof and
it is highly concentrated at the top (with the CFO and the CEO, who has the

final say on investment related decisions).

In relation to governance, the Commission finds that confusion as to the role,
functioning and responsibilities of the Board prevails. Non-executive board
members have responsibilities and functions that blur the distinction between the

role of a board and that of management.

Non-executive Board members fulfil decision-making functions by serving on,

and chairing committees that make investment decisions.

Non-executive board members also serve on the boards of investee companies,
as do executive members, impacting on fiduciary duties, conflicts of interest and

where accountability lies.

In a number of instances, non-executives (and executives), who have been key

figures in making an investment, then serve on that investee company board.

The dependency of the earnings of some non-executive board members from
serving not only on the PIC Board and the required sub-committees, but also on
various other boards and executive committees of the PIC, calls into question

their status as ‘independent’.

There is ineffective oversight of decision-making and processes by the Board as
they are an integral part of the decisions taken. It is not possible or appropriate

to be part of overseeing decisions and processes that you have been part of.

The Board conducts inadequate risk oversight and assessment and approves

inappropriate investee board representatives.
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20.

21.

22.

23.

The frequent changes to the Finance Minister, who represents the shareholder
with regard to the PIC, and role of the Chairperson of the PIC, being the Deputy
Minister of Finance, appears to have significantly contributed to ineffective
governance and the deficient functioning of the Board. Moreover, their
appointment to such positions in the PIC was by virtue of the office they held,
whether or not they had the appropriate skills, experience or expertise with
regard to chairing and appreciating the functioning and business of such a critical

organisation.

The reliance on Round Robin Resolutions to take major decisions is
inappropriate. This approach completely disregards the benefits derived from
engagement about decisions to be taken, processes to be followed and the rigour

required to thoroughly interrogate investment proposals.

The violation of the MOI, with respect to the restructuring in 2015, was
deliberately condoned by the Board, notwithstanding the impact it had on the
composition of the Board and the significant enhancement of the power and

influence of the two non-executive directors.

Minutes of formal meetings are kept. However, records of meetings and
interactions of management at various levels are deliberately not kept. The
evidence before the Commission showed repeatedly how who was being met,
by whom and for what purpose was not recorded. This made who met, when and
where, what was discussed and whether any promises or undertakings were

made, impossible to validate.
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FINDINGS AND RECOMMENDATIONS IN RELATION TO THE
OPERATING MODEL AND GOVERNANCE

24.

25.

26.

27.

28.

29.

30.

31.

In relation to the operating model, the Commission finds that the PIC is a large
and complex organisation that needs to evolve and, in a way, be “broken up” or

restructured to further enhance efficiency and accountability.

The PIC is like running 5 large businesses in one and these need to be delineated
properly and managed for efficiency and effectiveness.

The decision-making processes are highly centralised and go all the way to the
top with all the key decisions ultimately residing with the CEO. This clogs the
system and needs to change.

The new operating model should consider decentralised decision-making,
changing the structure and having focused management. It should consider the
creation of three large specialist investment business units. This will hopefully

result in better investment performance.

Decentralisation does have some drawbacks in terms of duplication and extra

costs, but this can deftly be managed.

The investment decision frameworks will have to change, but the PMCs should

stay.

It is important to note that the new model it likely to be more costly, thus the PIC
will have to fund this through better investment performance, resulting in

increased revenues over time to recoup the costs.

The areas of Risk, Legal and IT; Paper-based and spread-sheet based systems
in PMV, Investment Operations and Unlisted Investments were identified as

weaknesses at the PIC.
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32.

33.

34.

35.

36.

37.

38.

It has also been noted that the PIC outsources a lot of key capabilities and this
might need to be brought in-house. This includes non-complex issues in the

Legal department and also derivatives structuring in the SIPS department.

The Commission also finds that the old operating model served the PIC well in
the past, but it appears to have run its course now that the PIC manages
approximately R2 trillion in assets.

The PIC has been exploring a new model which seems to accord with good local
and international models. It is recommended that the PIC mplements a model in

keeping with its future strategies and culture.

The new model could involve major restructuring and the creation of units that in
time could be managed on an autonomous basis with different sub-cultures and
shared services, within a broader HoldCo. It needs to be emphasized that
specialist asset classes will be separated and this is where investment decisions
will be made and concluded.

The Commission further recommends that the PIC needs to overhaul the way it
deals with directors that serve on the boards of investee companies and ensure
proper oversight and management of conflicts of interest. The process of
appointment, skills needed and the fees paid need to be examined to safeguard
the interests of the PIC.

It is also recommended that round-robin resolutions should be undertaken in rare

circumstances, especially for major decisions.

There should also be a limit, on a cumulative basis, on how much funds a
sponsor can access from the PIC, especially when the sponsor’'s companies are

underperforming.
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39.

40.

4].

42.

43.

44,

45.

46.

There should be more meaningful engagement between the PIC and its clients
such as the GEPF.

The PIC should ensure that it effectively manages any subsidiaries and associate

companies, should they be created.

Transactions undertaken and fees paid to advisors should be transparent and
made public.

The PIC should attend to areas of Risk, Legal and IT, among other functions; it
should also consider establishing a Legal Counsel office, distinct from the legal

department, that advises the Board and Exco.

Paper-based processes in Unlisted Investments, PMV and Investment

Operations should also be attended to.

The Commission has noted the lack of collaboration with stakeholders and a

need to achieve more in ESG. This needs to be addressed.

There are also HR problems, such as acting positions, vacancies and issues with
performance management, bonuses and salary adjustments. In this regard, the
Commission recommends that the Shareholder Compact, signed on 7 July 2017,
should be reviewed. The clause that requires the Minister of Finance to sign off
on the awarding of incentives to all staff has contributed to the uncertainty around

the bonus pool, the timing of bonus payments and the quantum thereof.

Furthermore, at present, the Shareholder Compact is an annual agreement
signed between the PIC and the Minister of Finance representing the
shareholder. It is recommended that the Shareholder Compact should be
reviewed every three years, not annually. This would also align the Compact with
the three-year horizon of the Corporate Plan. The role, expectations and

responsibilities of both parties need to be clearly defined in such a compact.
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47.

48.

The PIC should in-source key and basic skills, particularly in legal and derivatives
restructuring, and outsource only complex matters where specialist skills are

desired.

A cooling off period should be determined for former directors and staff that
prohibits them from conducting business with the PIC or an entity established by
it for a period of time, possibly 12 months.

Board Composition and Functioning

49.

49.1.

49.2.

49.3.

49.4.

49.5.

50.

The legislative and regulatory framework governing the PIC should be amended

to implement and/ or achieve the following:

Define the nature and responsibilities of the Board as being one of oversight,

in keeping with best practice.

Ensure the appropriate Board committees are established with clear terms of

reference and accountability.

Separate the Audit and Risk Committees, establishing a specific Board risk

committee with clearly defined terms of reference and accountability.

Formalise requirements for technical skills, personal experience, knowledge

and expertise as well as conflicts of interest.

Term of office of Board members should be a maximum of 3 terms of three

years each.

It is further recommended that the PIC should develop and put in place
appropriate policies for Board and management, regularly monitored and

updated, as they relate to:
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50.1. Compliance, including whistleblowing and procedures for raising concerns;

50.2. Anti-corruption, including polices on political engagement; payments or

assistance to public officials and gifts and entertainment guidelines;

50.3. Intermediaries, including a review of the PEP policy and third-party due

diligence requirements;

50.4. Political or other pressure;
50.5. Conflicts of interest;
50.6. Assessing and monitoring culture to ensure it is aligned with the company’s

purpose, values and strategy;

50.7. Effective engagement with, and encourage participation from, employees;
and

50.8. Overarching governance and board fees

51. In relation to the Chairperson of the Board, the Commission recommends that

52.

the ‘role profile’, expertise and personal qualities required of a Chairperson need
to be formalised. In addition, the Chairperson needs to be independent and non-
executive and he/she needs to have experience and expertise in Pension Funds,
finance, markets as well as governance. It is also recommended that the term of
office of the Chairperson is to be the same as those of other non-executive board

members and the Deputy Minister of Finance should not be the PIC Chairperson.

With respect to Board appointees, the Commission recommends that they should
go through an induction process dealing with clarity of fiduciary duties and role
played if they sit on boards of investee companies. There should be a Service

Level Agreement with investee companies as to the role of board members,
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53.

independence vis-a-vis who is paying board members, clarity of policies and
expectations.

The Board should also have the skills that are applicable to the PIC’s corporate

governance, strategic and operational requirements.

Board selection process

54.

55.

56.

S7.

58.

59.

The Commission recommends that the process of appointing the Board should
reside with the PIC and the Directors Affairs Committee (DAC), and Board
members should then be approved by the Minister, together with Cabinet.

The PIC, not National Treasury, should source new directors through various

means including recruitment agencies and placing adverts in media platforms.

The PIC should follow a robust process in selecting Board members and should
ensure that the individuals recruited possess the skills needed. Thereafter, this
process and its outcomes, without impinging on confidentiality of individuals,

should be made public.

Thus, the selection of the Board should not follow a full public process in

parliament and the appointment of ‘political appointees’ should be avoided.

In the event that a full Board, as opposed to rotating members, has to be
appointed, the Minister shall be required to utilise the CEO of the PIC to take the
role of the Directors’ Affairs Committee and the CEO and the Minister shall follow

the process outlined above.

Once the Board has been selected, the Board and not the Minister, should

choose its own Chairperson.
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60.

61.

62.

63.

64.

65.

The appointment of the CEO should also follow the current process whereby the
Board leads the process and offers the selected name to the Minister to approve.
If the Minister rejects the Board’s selection, the Minister should show good cause

for that rejection.

The removal of directors of the PIC should not be at the whim of the Minister.
The MOI says the Minister should offer reasons for removal to the Cabinet. This
is not sufficient for the security of tenure of directors and these reasons should
be immediately made public by the Minister.In the event that the entire Board is
removed, the question of institutional memory arises and needs to be taken

account of.

In terms of the Board subcommittees, given the complexity of the PIC, it is
recommended that the Risk and Audit Committees should be separated and

each stand alone.

The Information Communication and Technology Governance Committee
(ICTGC) should be given greater weight in deliberations, ensure manual systems
are replaced and keep modernising the technology environment of the PIC. It

should also deal with digital transformation.

Given the changes proposed in the operating model, the IC will be the most
affected of the sub-committees as it will have to concentrate on an oversight role
as opposed to participating in investment decisions. Investment operations would

likely be moved to specialist business units.

The PIC Board should concentrate on playing a strong oversight role and
extricate itself from operations. The Board should thus strengthen rules on

oversight — it should be a governance and not a management board.
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TERM OF REFERENCE 1.16

‘Whether, considering its findings, it is necessary to make changes to the
PIC Act, the PIC Memorandum of Incorporation and the investment
decision-making framework of the PIC, as well as the delegation of

authority for the framework (if any) and, if so, to advise.’

Shareholders compact

1. It appears that the annual engagement on the Shareholder Compact is onerous
to the PIC and thus it is proposed that it be undertaken every three years. This
will also create greater certainty, enable envisaged changes to be forward

looking and lessen the burden on the PIC.

2. The Commission recommends that the Shareholder Compact needs to be
reviewed to ensure certainty and clarity of roles, responsibilities and

accountability.
Memorandum of Incorporation (Mol)

3. The Commission recommends that the PIC’s Mol should be evaluated afresh in
keeping with GEPF requirements and the roles of CIO and COO should be
reinstated. It is also recommended that the CEO, CFO and CIO should be ex

officio board members.

4. Consideration should be given to both Risk and IT having executive roles at the

same level.
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Mandate

Clarity on the primary mandate needs to be obtained — ensuring adequate funds
through investment and contributions to meet both short- and long-term liabilities
in a sustainable manner. This requires that the GEPF thoroughly review its
financial position and the financial progress of the Fund to evaluate the
appropriateness of the investment strategy currently in place, taking account of

the nature and extent of liabilities.

There needs to be agreement between the shareholder, the GEPF and the PIC
on what the benchmark return should be to maintain the Fund at a level agreed
between the three parties. This should also help determine the investment

strategy.

The secondary mandate — which includes promoting economic development —
should be determined between the shareholder and the GEPF such that the
PIC’s implementation thereof, including through a clearly defined developmental

investment strategy, also meets the requirements of the primary mandate.

Effective monitoring and evaluation of investments should include a clear

definition of what success is from the outset.

Delegation of Authority (DoA)

10.

11.

12.

The DoA needs to be revised to ensure appropriate oversight and escalation.

The reserved powers of the Board, in its totality, need to be reviewed

The unintended consequences of the DoA need to be considered.

The Board, given changes to governance and the operating model, will have to
revise the Reserved Matters and align them to the new reality.
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13.

The DOAs will also change extensively in so far as they cover various actions

and approvals by parties within the PIC.

The Recommendations on the Amendment of Legislation

14.

15.

16.

17.

18.

19.

It is the view of the Commission that there needs to be an urgent redrafting of
legislation relating to the PIC. The current PIC Act should remain in force until

new legislation is promulgated.

The drafting of such legislation must take account of the PIC Amendment Bill that
has been passed by Parliament, as well as the findings and recommendations
contained in the report of this Commission. Such a process must ensure wide
stakeholder engagement and consultation and should be a priority to be

completed as soon as possible.

The Board should not have, as a legal requirement, to include representatives of
labour and depositors such as the GEPF. Every Board member owes a fiduciary
duty to the PIC and does not represent their own interests on the Board. Thus,

proposals in the PIC Amendment Bill on this issue may need reconsideration.

To the extent that the Minister might include the above, the representatives of
Labour and/or depositors should be appointed as individuals and contribute their

experience and expertise in keeping with the needs of the PIC Board.

The proposal to have PIC clients, such as the GEPF, on its Board will create
conflicts of interest as the GEPF must hold the PIC accountable regarding the
implementation of its mandate and investments the PIC makes.

Consideration could be given to a director being appointed from National
Treasury, as this could assist the Board’s understanding of the Government’s
priorities relevant to the PIC. Should such an appointment be made, it should
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20.

21.

22.

23.

24.

25.

not serve as a substitute for formal meetings between the PIC and the
shareholder. There would also need to be clarity as to where fiduciary duties lie.

In terms of Directives issued by the Minister, they could be tabled in Parliament

for debate. Needless to say, the decisions should be rational.

In redrafting legislation, the terms of the PIC Amendment Bill should require the
National Assembly to play a stronger role, particularly with regard to reporting
requirements and public accountability. To ensure greater transparency, the PIC
should provide more information to the relevant parliamentary committee and,
where appropriate, the National Assembly, including with regard to strategy,
mandate implementation, and performance on both listed and unlisted

investments.

The PIC should ensure that the actuarial valuation report is presented to the

appropriate committee within three months of its conclusion.

The PIC Amendment Bill expands and makes explicit the investments the PIC
must make such as in manufacturing and local investments. Though well-
intentioned, this is not appropriate and, if need be, broad parameters could be
included in the GEPF Law or its mandate to the PIC.

The re-drafted PIC Act should consider what must be mandatory for the Minister
to table in Parliament, for instance draft regulations, and must take into account

comments arising from members of Parliament.

In terms of the FAIS Act, the PIC is required to meet its obligations in terms of
this Act and the mandates it gets from clients.
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General Recommendations

26.

27.

28.

29.

30.

31.

32.

The Commission recommends that a Legal Counsel office needs to be
established, which will be responsible to the Executive and the Board, and
separate from the legal department, to ensure that the Board and executive

operate within the law and best practice at all times.

Keeping records of meetings, including participants in such meetings, decisions
taken and relevant, material matters should be standard practice and maintained
for both formal and informal meetings.

Ensure segregation of roles between Board and management to avoid

interference in operational matters

Independence of non-executive directors needs to be ensured and it must be
considered what percentage of their income is earned from Board fees, and
whether their independence could be compromised by a need to remain in the
CEO’s/CFO’s ‘good books’ to ensure continued board and committee

appointment.

Shareholder proposals regarding bonus pools or other HR matters, if not
contained in the Shareholder Compact, should only be prospective, and not
applied retrospectively, to ensure that contractual agreements with staff are not

disregarded.

The PIC needs to be made future-proof to ensure that it can deliver on its

mandate without undue interference, pressure or attempts at manipulation.

It is global best practice that with large asset managers, the CEO does not get
involved in investment decisions. The CEO will then be in a position to hold

investment professionals accountable for investment performance.
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TERM OF REFERENCE 1.17

‘Whether the PIC has given effect to its clients’ mandates as required by the
Financial Advisory and Intermediary Services Act, 2002 (Act No. 37 of 2002)

and any applicable legislation.’

1. Inconsidering whether the PIC has given effect to its clients’ mandates, the focus
will only be on the GEPF given that it comprises 87% of the assets under
management by the PIC and it is the client that has appeared before the

Commission.

2. The GEPF approved an investment policy in 2007 and the GEPF Board of
Trustees (BoT) approved an expanded developmental investment strategy in
201089, This recognised that the GEPF had a tremendous opportunity to make
investments with positive economic and social benefits that had not been

leveraged to the extent possible.

The Legal Relationship between the GEPF and the PIC

3. In a memorandum prepared by law firms Cliffe Dekker Hofmeyr and Adonisi
Malapane Moletsane & Moloi Inc (AMMM) for consideration by the GEPF®! (the
Memorandum), the following points are made:

3.1. The GEPF entered into an Investment Management Agreement (IMA) in June

2007 with the PIC, in terms of which the PIC was appointed as an investment

80 A copy of the investment strategy is attached as annexure ‘A2’ to Mr Abel Sithole’s statement.

61 A copy of the memorandum is attached as annexure ‘B4’ to Mr Abel Sithole’s statement.
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3.2.

3.3.

3.4.

3.5.

3.6.

manager of the GEPF and is required to act within the investment policy of the
GEPF.

The actions of the PIC are explicitly limited to the parameters of the GEPF

investment policy.

The PIC must ‘manage the investment portfolio as a fiduciary in the utmost
good faith, and with the due care, diligence and skill which is to be expected of
any expert investment manager, and generally to act in accordance with the

terms of the IMA at all times’.

The IMA also sets out the common law duties of the PIC, which includes the
duty to keep the BoT informed of all material matters concerning the
investment portfolio. The PIC is required to disclose information to the BoT and

not conceal any material information®? relating to the investment portfolio.

The PIC is liable to the BoT for breach or damages that arise from non-
compliance with the mandate.

Where the PIC has acted beyond its mandate, the GEPF is entitled to ratify
such action and where this is not done, the PIC would be liable for the oss or

damages incurred as a result of such action.

The FAIS Act states that where a provider is a corporate, that provider must at
all times be satisfied that every director, member, trustee or partner complies
with the requirements in respect of personal character qualities of honesty and

integrity. 63

521t should be noted that the standard of materiality, especially from an auditing point of view, comprises of issues that
are material by amount and material by nature. Often the latter is not intrinsically considered by people when assessing
‘materiality’. For example, the information about activities within the DoA but not within reasonable fiduciary duty is
equally material to amounts over R2 billion or R10 billion. Thus, information about material activities known by the PIC
but not disclosed to the GEPF would fall foul of this element.

8 Section 8(10)(a)
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The Commission finds that Dr Matjila did not meet the fit and proper qualities of
honesty and integrity with regard to providing accurate information to the GEPF,

with particular reference to the Ayo Technology transaction.

It is unclear whether the register of representatives has been regularly updated
and if those currently listed (at the time of looking at the website) are all still in
the employ of the PIC.

The imperative as set out in the IMA to make ‘prudent’ investments appears to
have been largely disregarded. Too many examples, set out in 1.1 of this report,

reflect this lack of prudence.

The attitude of Dr Matjila to investment performance demonstrates an insufficient
commitment to the prudence requirement. An example of this is noted when

during his testimony, he stated:

‘The Commission is dealing with almost 2% of the portfolio (in unlisted
investments) ... If you add up all the problem transactions you are not

going to exceed R30bn at best ... the total figure could be R40bn’.%4

At this point, when evaluating materiality and prudence, it is important to note
that the use of percentages obfuscates the numerical size of the funds in
guestion. R40 billion exceeds a full year’s state contribution by National Treasury
to the pension fund which has averaged R37,7 billion a year and comes in at
around 64% of total contributions. All of this makes the ability to absorb write offs
and losses precarious which, by definition, is the opposite of prudence. Any 2%
capital loss, when the fund is potentially not fully solvent (in terms of the actuarial
valuation reflecting the funding level of long-term liabilities), is a significant loss

to what should be capital reserves or a buffer.

64 At pages 78 and 80 of the Transcript for day 58 of the hearings held on 23 July 2019.
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10.

11.

12.

13.

14.

Moreover, given that the losses primarily occurred in the investments made
through the Isibaya Fund, the R40bn should be measured against the R123
billion that the PIC has invested through the Isibaya Fund, 41% of which is at

risk, on watch, under-performing or non-performing.

Using percentages masks the size of the monies involved. While it is recognised
that even with the best processes and due diligence, losses and bad investments
will occur, the issue at stake here is the failure to follow due process and making

investments without the required rigour and authorisation.

Improving investment returns is critical to ensure that there is no future
requirement to increase government contributions, especially as the government

is borrowing to fund total expenditure, including that contributed to the GEPF-.

The repeat investments that have been made with particular individuals or
companies — single name risk - indicates a tolerance of cumulative risk that raises
the question as to whether the PIC has deliberately structured the internal risk
management function and process to be ineffective. At present, each deal is
considered in isolation, irrespective of how many other deals have been applied
for by the same individual or entity, approved/not approved or how they are
performing, so that there is little assessment or consideration given to the total
risk profile or exposure on a cumulative basis. This ‘deliberate structuring’
approach also enabled the favouring and repeated enriching of or providing
opportunities to, the same people via different investments and also often
ignored the imperative for ‘broad based’ investments, contained in the GEPF

mandate.

The review of the IMA by an independent consulting firm, expected to be
completed in two years, reflects a lack of urgency on the part of the GEPF to
ensure the PIC/GEPF agreement takes account of the changing economic and

asset management environment or the challenges of governance that the GEPF
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15.

16.

17.

and the PIC are facing. Such a review should produce an interim report by no
later than end June 2020, following which the next steps should be determined.

The principal terms regarding investment limits of the Private Placement
Memorandums (PPMs) which were approved in 2016, that there should be a
maximum of 30% of aggregate Capital Commitments (for each sub-fund) in any
single investment, bears deep consideration for future detailed review. A
statistically anecdotal review (i.e. the transactions that have been reviewed by
the Commission) shows multiple breaches of this resolution of a maximum
capital commitment as defined as the sum of debt and equity. Further work
should be undertaken to ascertain whether there was intentional subversion of

this requirement.

Should the stakeholders in this complex relationship between GEPF and PIC
wish to consider a change in approach, whereby the GEPF is called on to take
direct responsibility and accountability for activities within the PIC, then a new
conversation should be started to evaluate if the GEPF should have a material
shareholding in the PIC.

The Commission recommends that the PIC Board and the GEPF BoT need to
jointly determine their purpose, role, relationships, nature and frequency of
meetings to rebuild trust and confidence, and then ensure that appropriate
interaction at the required level actually takes place. As an example, this could
be achieved via a neutral third party facilitation process whereby each side’s
requirements and expectations are gathered and consolidated. Then a
collaborative session should be held to formalise roles and responsibilities (“the
what”) as well as defining new ways of work (“the how”). The facilitator would
combine the outcome for final approval on both sides that would then become a
foundational operating model between asset managers and clients. It is

recommended that this be initiated as soon as possible.
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18.

19.

20.

21.

22.

It is further recommended that the IMA between the GEPF and the PIC of 2007,
as well as the Addendums of 2013 and 2016, should be reviewed in their entirety
with a focus on returns expected, management and governance. Particular
attention should be paid to the effectiveness or otherwise of the GEPF
Investment Committee’s functioning as the Advisory Board of the various sub-
funds and its primary function of reviewing the PIC’s compliance to investment
objectives and mandate as well as to monitor and review performance. This
should inform the mandate given to the independent consulting firm currently
undertaking a review, and the timeline for completion should be significantly
shortened without compromising quality.

The GEPF should ensure it has the required skills, resources and expertise to
check and challenge the PIC. The ability of the GEPF to deeply understand the
various portfolios will ensure that they have the capacity to fully challenge and

review investments, including losses incurred.

Consideration should be given by the PIC to removing ‘annual total value of
approved transactions’ as a balanced-scorecard key performance indicator (KPI)

as it prioritises deal flow over risk/returns.

The Commission recommends that the PIC should establish a compliance
coordinator and develop a compliance charter by no later than June 2020. There
needs to be demonstrable consequences for individuals and teams, and steps
taken if there is a lack or breach of compliance. The specifying of the role
requirements and creation of this function within the PIC second line of defense

should be completed within 6 months of the publication of this report.

There is a need to better understand the interplay between investment returns,
net contributions or withdrawals and, crucially, consideration of the cost to the
country of on-going and historic funding for the clients out of debt, not savings.
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23.

24.

25.

26.

27.

Adequate benchmark and returns hurdles set by the GEPF (and other clients) for
the PIC must take into account the actuarial net present liability. Benchmarks
should be set at a level to ensure actuarial solvency and aim to not have to
increase government/employer annual contributions. This approach is important
SO as to remove any non-balance sheet liabilities in the national accounts which

are, in reality, a tax on future generations.

The setting of investment hurdles must robustly take into account risk appetite,
loss capital buffers and the ability to absorb major capital losses, net

contributions and actuarial liabilities.

The BoT resolution of October 2017 which requires the PIC to seek approval
from the GEPF’s Investment Committee for any single investment above the R2
billion for unlisted and property investments should be reviewed to take account
of cumulative investments that are made. Such investments may in total exceed

the R2 billion cut off, but individually fall within the limit set.

The Commission recommends that the role of advisors and the approach to
financial engagement thereof must be reviewed and strict commercial
boundaries must be codified. This is an essential and immediate requirement.
The new approach must be transparent; competitive; have mechanisms for
public check and challenge; limit fees paid to value received and, most
importantly, must recognise that the PIC, as the largest role-player in the private
sector capital markets, should take advantage, in the right way, of its sectoral

importance to drive value creation from its advisors for its clients.

In addition to the above recommendations, consideration should also be given

to—

27.1. developing formalised sub-strategies, for example, an Offshore Strategy and

a B-BBEE Strategy.
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27.2.

27.3.

27.4.

27.5.

27.6.

27.7.

27.8.

27.9.

conducting a review of the overall scope of all investment strategies and limits
that could unlock value by setting boundaries and narrowing focus. The current
wide-ranging objectives allow for different investment cases to underpin

investments which reduces comparability and the connection to strategy.

There should be a strict discipline to put in place formal house views that are

tracked with a matrix of measures for objectives.

using a separate entity/dedicated fund involved with B-BBEE and a

transformation mandate.

The use of a separate entity/dedicated fund involved with B-BBEE and

transformation mandate.

including a service level agreement in the Shareholder Compact that sets
timelines within which the Minister of Finance is required to deal with matters
as they affect the PIC, for instance the asset and liability management

assessment finalisation.

putting formal arrangements in place to regularise meetings between the three
key role players, namely the Minister of Finance as Shareholder
Representative, the GEPF and the PIC.

having transparency within the PIC, which would eliminate room for impropriety
by removing the GEPF’s and the PIC’s ability to be less than forthcoming with
investment decisions and losses. On the other side of the ledger, it would make
plain any market outperformance and that should enable solid fund
management returns to be rewarded at a level comparable to the private

sector.

daily publishing of the market value of the listed portfolio at that day’s close of

business. This should be broken down per each investment. Unlisted
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27.10.

27.11.

investments should be valued regularly, and the valuation updated online
approximately every six months, three months in arrears. The timelines need
to ensure that publishing such information does not create investor panic in the
investee which is imperative in an unlisted investment. The full suite of internal

daily risk reporting could be published.

full disclosure of the ultimate beneficial owners of investments in which the PIC
participates. The ultimate beneficial owner would in every instance need to be
a natural person or listed entity. This would make any potential financial crime
significantly more difficult and would ensure transparent exposure of which
individuals are benefiting from PIC support; and

improving discipline in respect of always creating clarity about the true
participants in any investment or activity. Specifically, clarity of the role/s of the
clients, for example the GEPF and the PIC legal entity. Much of the time, the
specific legal entities are not clear in both documentation and discussion,

leading to potential confusion as to what the PIC means.

CHAPTER IV RESPONSIBILITY AND ACCOUNTABILITY

RESPONSIBILITY AND ACCOUNTABILITY — DR DAN MATJILA

1. The transactions relating to Ayo and Sagarmatha, amongst other things, have

been relied on in reaching the findings set out below.

2. Dr Matjila stated the following in relation to the AYO transaction:

‘In my position as the CEO | was not involved with the analysis of the
investment potential of opportunities presented to the PIC. | therefore
requested Executive Head: Listed Investments, Mr Madavo, to look into
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the opportunity ... He led the Ayo investment process from the PIC side
... My understanding was that the draft PLS was shared with the PIC
even before it was finalised to allow the PIC to begin its internal
investment processes. The postponement of the PMC meetings
scheduled for 6 and 13 December 2017 added to the pressure of
meeting the deadline for the subscription which was by 17h00 on 15
December 2017.° 6

In his testimony before the Commission, Dr Matjila stated that by 14 and 15
December 2017 all due diligence processes and reports had been prepared and

submitted as per the appraisal report and annexures.

He stated that the subscription form was already signed by Mr Molebatsi for 20%
(twenty percent) of the shares, and that he decided that this should be changed
to 29% (twenty-nine percent), taking up the full share offer. The subscription form
they signed on 14 December 2017 reflected the price of R43.00 (forty-three
Rand) per share for 29% (twenty-nine percent) of Ayo. The impact of this is to
immediately discredit Dr Matjila’s assertion that Mr Madavo ‘ed the Ayo
investment process from the PIC side’.%®

Dr Matjila stated that the final Pre-Listing Statement (PLS) did not contain any
differences from the draft PLS and therefore the information upon which the
share purchase was made did not differ from the information contained in the
final PLS.

The final PLS was received by the PIC at 14:42 on 14 December 2017, after the
irrevocable subscription form was signed earlier the same day. The final PLS
was received 10 days after the irrevocable letter of undertaking had been
provided to the Board of Directors of AEEI. Throughout his testimony, Dr Matjila
referred to the signing of the irrevocable subscription form on 14 December 2017,

and stated that he had made his decision based on the final PLS. There are no

% Paras 416-417 of Dr Matjila’s statement.
% |bid.
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indications that a reconciliation was considered on the draft versus the final PLS,
although it was repeatedly stated that there was no material difference between

the two.

Concerns related to circumvention of the required investment

process

10.

11.

Neither the CEO nor CFO advised the PMC meeting that the irrevocable

subscription form had been signed prior to approval.

The information that has come to light during the Commission hearings indicates
that an improper process, outside of legal mandate, was followed by Dr Matjila

in respect of this transaction.

It has now emerged that the evidence and testimony submitted by Dr Matjila
regarding the Ayo investment is untrue. This finding is based on the letter dated
4 December 2017 to the Board of Directors of AEEI, headed IRREVOCABLE
LETTER OF UNDERTAKING, which Dr Matjila signed as CEO on behalf of the
PIC.

By signing the above letter to the Board of Directors of AEEI on 4 December
2017, prior to a PMC meeting to approve the transaction, Dr Matjila acted
improperly and in breach of the PIC’s processes for transactions under listed
investments. In approving this transaction, Dr Matjila also acted beyond the
scope of his Delegation of Authority which does not provide for CEO discretion

for a R4,3 billion ‘investment’.

This letter was not provided to the Commission by Dr Matjila or his legal team,
nor was any reference made to its existence. This is evidence of his broader
unreliability as a withess whose failure to mention crucial points fundamentally
changes the narrative. Throughout his testimony, Dr Matjila stated that he relied
on the PIC deal team to do the work and is guided by their expertise and

Report of the Judicial Commission of Enquiry into Allegations of Impropriety at the Public
Investment Corporation Page 149 of 794



12.

13.

14.

recommendations, yet he decided to make a significant investment prior to team
input or the completion of PIC processes.

It is our view further, regarding whether the PMC meeting of 20 December 2017
was to ratify or approve the Ayo transaction, that Dr Matjila’s response was
disingenuous. When asked by the Commission why ‘there should have been an
attempted ratification if ratification and approval mean the same thing’, Dr Matjila
replied: ‘| mean the effect is the same’®” While Dr Matjila stated that the 20
December 2017 meeting was to ratify a decision that had already been taken —
a meeting at which he was present and was chaired by Ms More — the meeting
in fact approved the transaction. In his written submission, Dr Matjila states that
‘the intention of the meeting of 20 December was always to approve ..."58 yet
when asked why he did not clarify to the meeting that the deal had already been
done and it was not approval post event, but ratification, Dr Matjila said ‘I did not

see any need at the time ...

The evidence placed before the Commission supports the finding that the
meeting of 20 December 2017 could only have been to ratify a decision already
taken, that decision being the approval of the transaction. Such conduct is not in
accordance with the PIC’s processes with respect to transactions under listed

investments.

The information that has come to light during the Commission hearings indicates
that due process was not followed. Firstly, by sending the letter of 4 December
2017 to the Board of Directors of AEEI undertaking that the PIC would subscribe
for 29% (twenty nine percent) of the share capital of AYO and confirming the
price that would be paid per share, prior to PMC2 approving the transaction, Dr

Matjila circumvented the prescribed process for authorising a listed transaction.

57At page 37 of the Transcript for day 60 of the hearings held on 25 July 2019.
% Para 484 of Dr Matjila’s written statement signed on 17 July 2019.
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15.

16.

17.

18.

19.

Secondly, although Dr Matjila undermines the importance of this step in his
testimony, the reports compiled by ESG, Risk and Legal were not finalised when
Dr Matjila signed the irrevocable subscription form on 14 December 2017, let
alone when he signed the 4 December 2017 letter. As such, a substantial
component of the necessary due diligence was overlooked. Moreover, whatever
Dr Matjila’s actual regard for the importance or otherwise of specific elements of
the process like ESG, Risk and Legal, the process is clearly set out and
obligatory, and he did not have the authority to override, bypass or ignore the

process. In bypassing processes secretly, he acted improperly.

Furthermore, as Dr Matjila dealt with this transaction as ‘listed’, and therefore did
not obtain GEPF approval in keeping with the R2 billion limit (discussed in further
detail in ToR 1.17), the forecasts contained in the draft PLS were subject to
Limited Assurance, which was only provided in the final PLS. As there was no
reconciliation between the draft PLS and the final PLS, no reliance could be
placed on the assurance work performed. It was also too late as the share

purchase commitment made by Dr Matjila, ten days earlier, was irrevocable.

With regard to the Sagarmatha transaction, which was running parallel with the
Ayo investment decision-making process in the PIC, Dr Matjila said that ‘one of
the suspensive conditions of the agreement was the successful listing of
Sagarmatha which ultimately never happened and therefore the agreement

never became operational and lapsed’.5°

The listing price of Sagarmatha was set at R39,62 (thirty-nine Rand and sixty-
two cents) per share, though the PIC internal valuation was R7,06 (seven Rand

and six cents) per share. This valuation discrepancy is of great concern.

The differentiated pricing proposed at the listing of Sagarmatha is clearly market
manipulation and would not have been tolerated by the Johannesburg Stock

% Para 407 of Dr Matjila’s statement.
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20.

21.

22.

Exchange (JSE) if they were aware that this was happening. When questioned
during his testimony, Dr Matjila clearly recognised this was not acceptable

behaviour.

In this regard, Mr Molebatsi said: ‘The CEO wanted this transaction [Sagarmatha]
to be presented to PMC...and so in that...particular situation it was an

instruction.”°

This is another example that contradicts Dr Matjila’s evidence that he relied on
the PIC deal team when making investment decisions. Mr Molebatsi’s statement
indicates that the deal team itself had the view that Dr Matjila negotiated parallel
to their work, dealing directly with Sekunjalo Chairperson, Dr Igbal Survé (Dr

Surveé).

Mr Tatenda Makuti stated that when he had finished his draft legal report he was
informed that a share purchase agreement between Dr Matjila and Sagarmatha
had already been concluded in December 2017. Furthermore, he established
that the firm of attorneys whose name appeared on the agreement actually acted
for Sagarmatha and not the PIC and testified that, ‘We still do not know if the
document was reviewed by external legal counsel as is normally the process

before an agreement was signed"’*

Dr Matjila’s disregard for established PIC approval, decision-

making and other internal processes

23.

Dr Matjila’s testimony, in respect of the Tosaco Energy transaction, illustrates a
complete disregard for transparency, formal process and proper governance. It
also illustrates the implicit understanding of Dr Matjila that his influence, status

and power enable him to direct activity without having to detail specifics. It is not

0 At page 24 of the Transcript for day 14 of the hearings held on 12 March 2019.
"t Para 33 of Mr Makuti’s statement signed on 18 March 2019.
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24.

25.

reasonable or acceptable business behaviour for a CEO to leave a meeting and
be followed by the participant in that meeting into the next meeting without some
implicit or unspoken understanding. Dr Matjila also testified that he was thinking
that the two (Mr Mseleku and Mr Mulaudzi) should combine forces even if he did
not say so, and it is incredulous that his thinking can manifest into reality by
accident, ‘and within a brief moment of time’. Simply put, real decision making
was effected outside of the PIC governance processes despite a surfeit of those

processes bordering on democracy.

Dr Matjila was aware that the Investment Committee always led the Board’s
investment decision-making process. He was also aware of the role he played in
the Investment Committee. It is difficult to believe that the CEO who is also CIO
and one of only two executive directors is just a voice at the table. As leader of
the organisation, Dr Matjila was clearly the source of authority in the PIC. He was
not simply ‘just a member of the Investment Committee’. Dr Matjila underplayed

his true role in his evidence to the Commission.

Linked to this observation, is a consistent pattern in Dr Matjila’s testimony where

he takes no individual accountability for material errors, mistakes or failures.

Dr Matjila highlighting political pressure as a serious concern and

his misconduct in relation thereto

26.

27.

When asked whether it was improper or unethical for a Minister of State, in
particular the Minister of Intelligence, Minister Mahlobo, to call the CEO of the
PIC to a meeting at an airport without any indication of the purpose of the meeting
or who would be present, Dr Matjila said he saw no problem with this conduct.”

His response is disingenuous at best. The issue at hand is not a meeting with a

cabinet minister per se, but the circumstances, demands, discussions, records

2 At page 29 of the Transcript for day 55 of the hearings held on 16 July 2019.
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28.

29.

30.

31.

32.

and outcomes of such meetings as they relate to the responsibilities of the PIC
and any impropriety or undue pressure that might have occurred.

Dr Matjila appeared oblivious of the ramifications regarding reputational risk for
himself and the PIC, notwithstanding the damage the allegations in the

anonymous emails did to him personally and to the PIC as a whole.

This is further illustrated by Dr Matjila forwarding requests for financial assistance

to, inter alia, recipients of PIC investments to consider.

A reasonable person would not give any credence to the assertion that the CEO
of the PIC, who enables funding and fee payments in the ordinary course of
running a +R2 trillion asset manager, is merely sharing the information of the
ruling party and its tripartite partner looking for funding. This logic is borne out in
that Mr Mseleku made a R1 000 000. 00 (one million Rand) contribution shortly
thereafter. The “quid pro quo” in action shows that the implicit message was both
clear and understood. Similarly, with the R300 000.00 (three hundred thousand

Rand) donated by Mr Muluadzi to a beneficiary, unknown to him.

Those who gave evidence before the Commission stated that they advised Dr
Matjila of donations made or assistance provided, in particular both Mr Mseleku
and Mr Mulaudzi. Furthermore, Dr Matjila did not simply pass on requests from
political parties and other influential entities for funding, he actually followed up

on such requests.

The CEO of any organisation should never excuse behaviour — mistaken,
unintentional or intentional — on the basis of whether there is a policy in place or
not. It is also the responsibility of both the CEO and the Board to ensure that
appropriate policies are in place. Furthermore, if the CEO does not take
ownership and responsibility for judgement calls and defers to compliance, then
that CEO is setting a tone that says anything is allowed if it is not expressly illegal

or barred via policy.
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33.

In these particular instances, the question that arises is, why would anyone follow
up on a ‘relayed request’ if it was just a process of information sharing? The act
of “following up” strongly implies that there is an expectation that the request
would be complied with and that Dr Matjila would want to know that this was the

case.

Whistle Blower Concerns

34.

Several testimonies from staff alluded to the deep perception that the
whistleblowing process was not to be trusted. With some staff taking issues
directly to the Police and other insiders using the James Nogu email route, it

seems clear that there was no faith in this mandatory process.

FINDINGS

35. The following findings are made:

35.1. Evasiveness as a witness;

35.2. A selective view of accountability, a disregard for the legislative and regulatory
framework which the PIC is required to operate within, including the
Companies Act 71 of 2008 (Companies Act), the PIC’s Memorandum of
Incorporation (MOI) and the GEPF mandate;

35.3. A tendency to ride roughshod over the established approval and decision-
making processes;

35.4. Perceived breach of the Protected Disclosures Act 26 of 2000;

35.5. Doing repeat deals with individuals and/or their entities, even where no value

has been proven from the first deals.
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35.6.

35.7.

35.8.

35.9.

35.10.

35.11.

A disregard for established rather than hypothetical enhanced value. An
apparent insensitivity to the risk profile required to build/maintain actuarial
solvency of the GEPF where shortfalls must eventually be financed by the

taxpayer.

A consistent behaviour, when interacting with potential investees, or meeting
without anyone else present, of not keeping records or minutes or any written
audit trail of such interactions. This constitutes a breach of Dr Matjila’s fiduciary
duties in that he failed to do the following while adopting a consistent practice
of accepting and hosting meetings without anyone else from the PIC being

present:

keep records or minutes of material conversations and decisions; and

as CEO and Executive Director, ensure that the appropriate control
environment for record keeping is maintained throughout the organisation

when interacting with potential investees.

Highlighting political pressure as a serious concern but defending his practice
of meeting such parties without anyone else from the PIC in attendance,
keeping no record of these meetings, and holding such meetings outside of
the PIC premises. This is further compounded by the finding that Dr Matjila
directly solicited donations for COSATU and the ANC from individuals whose

companies the PIC has invested in.

Distancing himself from significant fee payments to financial service advisors,
notwithstanding the need for both actual and optical propriety in both
substance and form. He also claimed no knowledge of fees paid to such
parties. However, in reality the benefit was for a few people only, but those

who were ‘chosen often reaped significant financial rewards. In building this
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35.12.

35.13.

35.14.

35.15.

transformed professional cohort, there is no indication of a structural evaluation
metric that was put in place to pre-determine what a measure of success would
look like. This gives rise to the perception (and reality) of access to the PIC
and significant fee income for privileged insiders, who were, in a number of

instances, previous employees of the PIC.

Taking a decision to keep a transaction below the level that would require
reference to a higher decision-making body. This constitutes a subversion of

governance.

Disregarding the advice of experts when such advice did not align with his

desired outcome.

Failure to adequately exercise his CEO responsibilities with regard to the
organisational, legal, regulatory, human resource and operational frameworks

relevant to good governance and client mandates.

Failure to ensure that risk was managed at an appropriate level, raising the
guestion of whether this was the result of a deliberate structural and capacity
weakness by design, while maintaining the perception of an operational risk

management system (when in fact it was unfit for purpose).

Recommendations

36.

The Commission recommends that, in relation to the conduct set out above, the
GEPF/PIC/Government as shareholder should institute an appropriate
investigation as to whether Dr Matjila violated the FAIS Act requirements of
honesty and integrity as well as of “fit and proper” given that he was a Key
Individual in the PIC.
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37.

38.

39.

40.

41.

42.

In ToR 1.1, the Commission made findings regarding whether Dr Matjila violated
any other legislation applicable to the PIC, including the PFMA, any rules, listing
procedures or other requirements of the JSE. The Commission recommends that

the PIC gives effect to its findings in this regard.

The Commission further recommends that the PIC must give consideration to
whether any personal liability is attached to the conduct of Dr Matjila, including
with regard to any fruitless and wasteful expenditure which, if found to be the

case, would make Dr Matjila liable for the loss to the PIC.

Where money has been lost or investments made where the funds provided have
not been used for the intended purpose, this must be identified, quantified and

recovered.

Demonstrating a lack of due diligence and care, Dr Matjila breached his fiduciary
duties when approving investments into insolvent and technically insolvent
companies, for example Erin. Consequently, the appropriate steps need to be

taken.

The Commission further recommends that the Independent Regulatory Board for
Auditors (IRBA) should open an investigation into the Limited Assurance work
performed on the Ayo Prelisting Statement given that the extreme revenue
forecasts were clearly very aggressive. For example, the 2018 actual
comprehensive income achieved R148 million compared to what was forecast

(R764 million), which reflects a significant under performance.

Responsibility and Accountability of Mr Rajdhar: the Commission has noted
with concern the financial losses and breach of processes that have emanated
from the unlisted investments arena, including in the Developmental
Investments. Numerous investments that resulted in undue losses for the PIC
occurred during the time when Mr Rajdhar was the EH: Developmental
Investments. As the head, Mr Rajdhar needs to be held responsible and
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accountable for this problematic division - not only Dr Matjila. Thus, it is
recommended that the PIC Board should thoroughly investigate Mr Rajdhar
for any impropriety and negligence arising from the transactions dealt with at

the Commission that did not follow processes and/or resulted in financial loss.
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CHAPTER V — RECOMMENDATIONS AND REMEDIES

Recommendations For Next Steps Regarding Investment Losses
And Those At Risk

1. 41% of the R123 billion of Unlisted Investments are on watch, under-
performing or not servicing loans (non-performing loans). Elsewhere in the
portfolio, there are assets where there is scope for enhancing value as well as
capital sitting in insolvent entities. For the purposes of this report, these
investments will be called Investment Capital at Risk (ICAR). From a Finance

lens, much of this ICAR would be termed “Distressed Assets”.

2. The total ICAR is a significant portion of the portfolio, both in quantum and
relative to the AuM. This observation is important because Dr Matjila
repeatedly stated that the losses and write-downs are not significant relative
to the fund size. Additionally, it is important to note that on-going employer
annual contributions are financed not by a profit source, but rather from the

fiscus.

3. Anelement of the current model is that investments are grouped and managed
in various portfolios. A recommendation for a more efficient model for the PIC
in the future is to create a bifurcated fund to house the Investment Capital at
Risk and manage this portfolio to achieve the best financial outcome for the

PIC’s clients.

4. A current model for this is the “good bank/bad bank” or “Non-Core Operations
Model”. What takes place is that the asset manager looks at the funds being
managed and divides the assets into two categories. Into the “bad” column go

the investments at risk, the investments on the watch list and all troubled
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assets as well as illiquid investments where an exit strategy is regarded as
challenged. The remaining assets are the “good” assets which represent the
on-going investment profile at the core of the fund, optimised for solvency

regarding the pension obligations.

In the course of the Commission’s investigative work, multiple individual
transactions, loans and investments were noted where there were apparent
signs of financial stress leading to the various clients having to absorb capital

losses.

It is proposed that the Board and the Exco determine a set of conditions that
defines non-core investments. Then, an exercise should be conducted to
scrutinise the entire portfolio of assets against this set of conditions. All assets
that are found to be “non-core” should be identified as potential ‘non-core’.
Given the subjective nature of the exercise and fluid circumstance specific to
each asset, it would be ideal for the PIC Board and the Exco to work through
this list to agree on assets that are on the margins of the set criteria to be
either excluded or included. These assets should be proposed to be ring-

fenced as non-core and managed separately.

Management and the Board should agree a high-level approach to be taken
to realise optimal value through time and should also define up-front what time
horizon the non-core portfolio has before it is liquidated. This step is essential
so that timeline and end for the working out of non-core investments should
be stipulated. Reasonable performance that clearly determines what success

looks like should also be defined.

Given that the purpose of the “bad bank” is to focus on optimal ways to de-risk
and free up time and energy for the sustainable future-focussed funds, it is

essential to ensure the non-core portfolio work out is time-limited. It is
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10.

11.

suggested that the categorisation and approach be aligned to the perspectives

of the clients.

At this point, the non-core investments should be hived off to the managers of
non-core. This team should be dedicated to the work-down of this fund and
should report separately to the governance and executive structures with a
direct line to the Board.

Given the history, the high-visibility and sensitivity of some of these
investments there should also be specific scrutiny on material divestments/exit
strategies to ensure the interests of the clients are held paramount and other

impacts are managed delicately and thoughtfully.

Part of the solution looking to the future is to reconsider the existing
organisational approach so that it will now take into account the historic vested
interests and ensure the funds’ members’ needs are held paramount. It is
essential, in the process of realising maximum value of the “non-core” assets,

that focus for the ICAR is placed on, but not limited to, the following:

11.1  Stabilising and strengthening of balance sheets.

11.2 Installing appropriate skilled and incentivised management.

11.3  Enshrining transparency and dedication to good conduct at all times.

11.4 Fostering a culture of constant and consistent reputational risk

management.

11.5 Ensuring that value is restored where possible to maximise returns when

exiting the investment is imperative.
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11.6  Focusing on appropriate due diligence for partners and acquirers to guard

12.

13.

14.

15.

16.

against any accusations of preferential treatment for connected parties.

It is also essential that all of these actions remain transparent in the public

sphere to ensure past mistakes are not repeated.

Many investments are not performing at their maximum valuation due to
insufficient active management, operational involvement and oversight. Thus,
the teams in the non-core fund would need to have the appropriate resources
to realise optimal value. The information provided to the Commission has
shown a pattern for assets to underperform, and sub-optimal management
approaches that are not ideal to turn around the investment with the end result
of the investee requiring some form of bail-out, often via an additional capital

injection.

There needs to be a detailed analysis comparing investment returns with the
actual losses written-off, impaired or potentially impaired. This analysis should
also take into account the inherent riskiness of the original investment to
consider what legal implications there are relative to considerations such as

fiduciary duty to pensioners/taxpayers.

A comprehensive review of the PIC approach to Risk Measurement and
Management as an Investment Manager is urgent and imperative. This needs
to consider, at the least, risk measurement pre-deal and portfolio; Model Risk;
Credit Risk; Country Risk; Currency Risk if applicable to the investment;
Concentration Risk and Client Risk Appetite setting; Risk Reporting for PIC
itself e.g. Regulatory and Operational Risk; Breaches, Condonation and Pre-
approved Deviations (waivers); Reputational Risk as well as the management

of short term volatility versus a 10-year investment approach.

As an advance-funded scheme, the GEPF should hold sufficient assets to

cover the estimated liabilities it will have to meet future and current retirees,
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estimates being actuarially calculated based on various assumptions. When
comparing previous actuarial reports with the most recent one, the funded
position of the GEPF has deteriorated in recent years, primarily because of

the growth of benefits and lower than expected investment returns.

17. Interms of the GEPF mandate, employer contributions should be sufficient to
ensure that the Fund is able to meet its obligations at all times, subject to a
minimum funding level of 90%. The pre-funding level of the Fund remains well
above the critical minimum funding level of 90%. The Funding Policy of the
Fund also stipulates that the Board of Trustees should strive to maintain the
long-term funding level at or above 100%. The long-term funding level
equalled 75,5%.

NEXT STEPS: FIT AND PROPER / VIOLATIONS OF FAIS

18. Due to the fact that this section is dealt with in Chapter Il of the Report, we

have not summarised these findings here.

THE PIC AND TRANSACTION ADVISORS

19. On 6 December 2018, the Standing Committee on Public Accounts met with
the Deputy Minister of Finance, Mr Mondli Gungubele, in his role as
Chairperson of the PIC, as well as a number of the Directors and Executive
team of the PIC. Mr David Maynier, a DA Member of Parliament, asked at the
Standing Committee on Public Accounts about Mr Nana Sao’s advisory fees.
Mr Maynier asked specifically about the transaction costs in the Vodacom
transaction, arguing that the fees the advisors received didn’t equate to the
work they undertook and, at the same time, questioned the PIC’s selection

process and transparency thereof.

20. The Commission undertook an investigation into the matter.
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Mr Nana Sao

21.

22.

23.

24,

Mr Sao was paid directly by the PIC for three transactions where his fees

averaged 1.10%, which is an industry norm.

In 2015, the South African government sold 13.91% of its stake in Vodacom
to the PIC and in 2016, Mr Sao approached Dr Matjila with a suggestion to
purchase Vodacom shares. Dr Matjila responded by advising him of a
consortium called Inkanyezi that was interested in buying shares on behalf of
the GEPF. Mr Sao was asked by Mr Koketso Mabe, an employee of the PIC,
to work with Inkanyezi given his experience in deal structuring and raising

capital. He agreed and led the execution of the deal on behalf of Inkanyezi.

After the selection process, Mr Sao heard rumours that people connected to
the Inkanyezi Consortium were fronts for politicians. This prompted the

commission of an external company to perform a Due Diligence on Inkanyezi.

The Control Risk report flowing from the Due Diligence revealed that politically
connected people were behind the deal, but there was no conclusive link
between them and members of the consortium. The Control Risk report was
sent to Mr Koketso and Dr Matjila, and all agreed that the transaction should

be cancelled.

Findings

25.

26.

The Commission finds there is no evidence that the PIC’s process of
appointing professional advisors was followed in respect of the appointment
of Mr Sao.

Furthermore, outsourcing the running of an RFP process is questionable and
this should be done directly by the PIC.
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27.

Sao Capital was apparently not paid for their work, despite incurring over R5
million in costs associated with the transaction. They had expected to be paid

once the deal was concluded.

Recommendations

28. In respect of the findings relating to Mr Sao, the Commission recommends
that the DoA should ensure that the PIC CEO is not authorised to simply
appoint an advisor.

29. Policy and approved due process must be clear and followed at all times to
ensure a fair selection process of an advisor in a transaction.

30. The allegations and findings in the Control Risk Report must be further
investigated by the PIC.

31. If there are substantive allegations of corruption involving an investee
company, the PIC should immediately investigate and, where applicable, take
legal action.

32. The PIC should ensure that funds allocated are used for their agreed purpose,
in this instance payment of transaction fees that were provided for in the
agreement.

Sakhumnotho

33. Around mid-2015, Mr Sao was approached by Mr Sipho Mseleku, the CEO of

Sakhumnotho. Sao Capital was appointed by Sakhumnotho to prepare an

independent valuation report in relation to a potential transaction where
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34.

35.

36.

Sakhumnotho, as one of the bidders, was contemplating acquiring shares in
Total South Africa Consortium (Pty) Ltd (Tosaco).”®

Even though Sakhumnotho did not sign an advisory mandate, it was verbally
agreed that Sao Capital would be paid a transaction fee equal to 1% of the
gross value of all shares or other similar securities acquired pursuant to the
transaction. The other competing bidder for the aforementioned 91.8% stake

in Tosaco was an entity called Kilimanjaro Capital (Pty) Ltd (KiliCap).

In August 2015, Mr Mseleku informed Mr Sao that Sakhumnotho was merging
its bid with that of KiliCap, creating a new consortium called Kilimanjaro
Sakhumnotho Consortium (Kisaco). Once Kisaco was selected as the
preferred bidder, Sao Capital was side-lined and had no further involvement.
Mr Mseleku told Mr Sao that Sakhumnotho no longer had funds to pay for the
advisory services Sao Capital rendered, and reneged on the verbally agreed

upon 1% of the transaction value.

In October 2015, Sao Capital became aware that the PIC had made available
R100 million for the purpose of settling transaction costs relating to the Tosaco
transaction. Sakhumnotho received R50 million (half) of the amount paid by
the PIC. However, Sao Capital was only paid R5 million by Sakhumnotho.

Findings

37.

The Commission finds that the role of advisors in determining the valuation of
the transaction has a direct bearing on the fee they ultimately earn. The PIC
therefore needs to ensure there is a thorough and appropriately skilled
process, followed with absolute integrity, in the valuation process to ensure it

does not overpay.

8 See the TOSACO case study in Chapter Il
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38.

39.

40.

4].

Sao Capital settled for RS million even after learning that the PIC had paid
Sakhumnotho R50 million to cover their alleged transaction fee.

The PIC funds, allocated ostensibly to cover transaction costs, appear to have

not been used for the stipulated purpose.

There was no signed contract between Sakhumnotho and Sao Capital,

There was no evidence presented to the Commission of an invoice from
Sakhumnotho to the PIC setting out all transaction costs, as should normally

be provided prior to any payment of such costs.

Recommendations

42.

43.

44.

45.

In relation to Sakhumnotho, the Commission recommends that the PIC must
ensure that greater attention is paid to the valuation of an entity and that such
a determination is made with the essential skills, independence and

thoroughness.

Valuation determinations must be a key feature of all approval processes and

thoroughly interrogated.

Proper, detailed documentation on transaction costs incurred must be
presented to the relevant authority in the PIC, and be validated prior to any

payment of such claims.

Given the information provided by Mr Sao, appropriate legal steps must be
taken by the PIC to recover the monies paid in transaction fees that were not
used for the intended and approved process.
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Mr Dan Mahlangu (Mr Mahlangu)

46.

47.

48.

49.

Mr Mahlangu is the CEO of BNP Capital (Pty) Ltd, which changed its hame to
Pholisani Mahlangu.

Mr Mahlangu was appointed by KiliCap as its financial advisor after BNP
Capital was specifically nominated by the PIC. Mr Mahlangu is a former

employee of the PIC.

The mandate letter BNP signed with KiliCap required BNP to run with the
entire management of the share purchase for a fee of 2%, excluding VAT, of
the capital raised, i.e. R1,7 billion. In turn, BNP engaged other service

providers to assist with both legal and financial due diligences.

In his affidavit, Mr Mahlangu states that ‘the introduction of the new consortium
[Kilicap] and advisor meant that BNP Capital fees were reduced...’.”* After the
successful fund raising, Mr Mulaudzi advised BNP to send an invoice for R1

million, VAT inclusive, to a company named AVACAP.

50. BNP has since been unsuccessful in its efforts to get the balance of the fees
owed, being paid only around 6% of the expected fee as per the mandate
letter.”

Nedbank

51.

Nedbank was the transaction advisor for the Tosaco transaction as Calulo, the
main shareholder of Tosaco!, appointed Nedbank Capital to act as its

exclusive investment bank and corporate advisor.

" Para 4.1.11 — 4.1.12 of Mr Mahlangu’s statement signed on 1 October 2019.
5 |bid. para 4.1.18.
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52.

53.

54.

The Commission issued a subpoena to Nedbank after receiving unsolicited
WhatsApp messages between Mr Tapiwa Shamu, a Nedbank employee
responsible for the Tosaco transaction, and Mr Lawrence Mulaudzi. In the
messages, Mr Shamu requests a R400 000 loan from Mr Mulaudzi. There is
also evidence of Mr Shamu passing on various other transactions that were
presented for consideration to Nedbank to Mr Mulaudzi, and that the R400

000 was transferred from Mr Mulaudzi's account to Mr Shamu’s wife.

This appears to be a highly irregular relationship given that KiliCap was a

bidder for the purchase of the shares in Tosaco.

Circumstantial evidence shows that Mr Shamu played a significant role in
ensuring that Mr Mulaudzi and the KiliCap/Sakhumnotho Consortium won the
Tosaco bid. He had a personal and professional relationship with Mr Mulaudzi,
Mr Mseleku and others. Mr Shamu also participated in the bidding process as
a member of the selection team and would have been in a position to influence

the decisions taken by the team.

Kingdom Mugadza

55.

56.

57.

Kingdom Mugadza’s started Tirisano in 2011.

Tirisano was in discussion with the PIC about a supply chain empowerment
fund and was well placed to facilitate the acquisition of Distell shares from AB
Inbev by the PIC, where it originated, structured and executed the sale of
Distell to the PIC in a closed bidding process.

Before the Distell deal went public, Mr Mulaudzi requested an urgent meeting
with Mr Mugadzi. Mr Mulaudzi wanted information regarding the Distell deal,
the situation deteriorated, Mr Sello Motau became involved and Mr Mugadzi
felt his life was in danger.
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58.

59.

60.

61.

62.

63.

One of the conditions set by the Competition Commission before its approval
of the acquisition of Distell was that the PIC would sell at least 10% of its
acquired Distell shares to a BEE entity. Tirisano, however, recommended that
the PIC delay the said BEE deal.

At the beginning of September 2015, Mr Sello Motau, an Executive Director
of Theko Capital, discussed with Dr Matjila a possible investment in the Export
Trading Group (ETG).

The local ETG team requested that Mr Motau provide them with a letter of
support for the funding proposal from the PIC. Mr Motau advised the
Commission that, in the second half of 2015 he was considering an equity
investment in Profert Holdings’®, and that ETG was also interested in an

investment in Profert.

Mr Motau submitted a proposal to Dr Matjila on 7 September 2015 regarding
ETG. On 10 September 2015, Mr Motau received a non-binding Expression
of Interest signed by Dr Matjila. The potential investment in ETG was
presented to the Portfolio Management Committee (PMC1) for approval to

commence with the due diligence review processes.

In October 2015, the PIC deal team introduced Theko Capital to Tirisano
Partners as a transaction advisor to work with the teams from the PIC in order
to coordinate the investment process on behalf of all parties. On 19 October

2015 they received an Engagement Letter from the PIC.

According to Tirisano, they are not on the PIC database, and no transactional

advisor internal process as per the PIC policy was followed.

76 Para 50 of Mr Motau’s statement signed on 21 May 2019.

Report of the Judicial Commission of Enquiry into Allegations of Impropriety at the Public
Investment Corporation Page 171 of 794



64. Mr Motau states that, ‘the PIC team stopped responding to Theko’s
correspondence ... ... [l was told] that the deal had been approved ...with the
condition from PMC2 to remove Theko from the deal...”.”’

65. Mr Motau concludes that ‘It is concerning that the PIC can express an interest
in a transaction, go as far as conducting FICA processes and getting the
necessary internal approvals, and then at a later stage at their own discretion
decide to remove a sponsor to include their preferred sponsor ... this opens
the door to favouritism and gate keeping’.”®

66. However, there were conflicting reports of what actually took place.

Findings

67. The Commission finds that the PIC processes to appoint advisors were not
followed in respect of Kingdom Mugadza.

68. The PIC reportedly introduced a specific transaction advisor, namely Tirisano
Partners, to the parties involved.

69. Conflicting accounts of events and commitments prevail, without a clear
record of meetings held and decisions taken.

70. There is a consistent pattern of a lack of clarity of the terms of engagement
and non-compliance with PIC procurement processes.

71. Imposing/recommending specific advisors for potential investees to use is

highly questionable and inappropriate.

7 At pages 101-102 of the Transcript for day 38 held on 21 May 2019.
8 Para 118 of Mr Motau’s statement signed on 21 May 2019.
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72. The PIC recommending and/or appointing certain advisors for multiple
transactions is improper and inappropriate.

Recommendations

73. The Commission recommends that a detailed investigation should be initiated
by PIC management (potentially with the support of appropriate governmental
prosecuting bodies) to create an exhaustive list of all fees paid over R5 million
since 2014. This list must then be interrogated to aggressively initiate legal

processes of recovery where appropriate.

74. The PIC Board must ensure transparent processes are in place that prevent
arbitrary changes and decisions that can lead to perceptions, real or

otherwise, of abuse, gate keeping and favouritism.

75. The Board must ensure that there is a comprehensive, inclusive and fair
process to appoint advisors for different transactions according to their

relevant skills and expertise.

76. The Board must ensure that an effective monitoring and reporting system is in
place with regard to the appointment, role, fees and accountability of advisors.

77. Where advisors are appointed or recommended by the PIC, an appropriate
assessment should be made of the work performed prior to any

subsequent/repeat appointment.

Dividend Policy

78. Inthe 2018 financial year, the PIC paid R80 million to government in the form
of dividends. The Government Employees Pension Fund (the GEPF / the
Fund) Statutory Actuarial Valuation, conducted by Alexander Forbes, as at 31

Report of the Judicial Commission of Enquiry into Allegations of Impropriety at the Public
Investment Corporation Page 173 of 794



79.

80.

81.

March 2018, shows that the minimum funding level and the long-term funding

level declined.

The primary funding objective of the GEPF is to ensure that employer
contributions should be sufficient to ensure that the Fund is able to meet its
obligations at all times, subject to a minimum funding level of 90%, at which
point government would be obliged to increase its contributions to the Fund.
At present, this is well funded and the minimum funding level stands at
108,3%. However, the Funding Policy of the GEPF also stipulates that the
Board of Trustees should strive to maintain the long-term funding level at or
above 100%. Thus, standing as it does at present at 75,5% means that the
GEPF does not meet its long-term funding objective as at the valuation date
of 31 March 2018.

Paragraph 5 of the Dividend Policy considers the Companies Act and sets out
the process required for payment of a dividend and for the requirements of the
Companies Act to be met. In essence, the PIC “...must pass the Solvency and
Liquidity test, as set out in section 4 of the Companies Act, before a dividend

can be declared.”

The Board of the PIC proceeded to pay dividends to the Shareholder in
keeping with the Dividend Policy (other relevant provisions of the Dividend
Policy can be seen in the Main Report) and as approved on an annual basis
by resolution of the Board. In May 2017, the Board Resolution of 29 May 2017
confirms that the PIC paid an interim dividend of R20 million for the financial
year ended 31 March 2017, and declared a final dividend of R60 million to the
Shareholder for the financial year 2016/17. The resolution authorising the
payment of a R20 million interim dividend was approved at a shareholder
meeting on 10 March 2017, in terms of Section 60 of the Companies Act, and
signed by the Shareholder representative, Minister of Finance, Mr Pravin
Gordhan.
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82.

83.

84.

85.

86.

87.

88.

The final dividend of R60 million was approved by the Board of Directors, at a
meeting held on 29 May 2017, and signed by Deputy Minister Sifiso Buthelezi

as Chairman of the Board of Directors.

The Commission finds that the PIC has a Dividend Policy in place and has
paid dividends in keeping with the requirements of the Companies Act.
However, noting the continued decline in the short term funding level, and
taking account of the Funding Policy of GEPF, which also stipulates that the
Board of Trustees should strive to maintain the long term funding level at or
above 100%, and that this currently stands at 75,5% which means that this
does not meet its long term funding objective of the PIC as at the valuation

date.

In view of the above, the quantum of dividend payments in March 2017 and
May 2017 by the PIC to the Shareholder is questionable.

The mandate of the PIC is to act in the best interests of its clients; it is not to
maximise profits. Essentially, by paying dividends from management fees
charged to the GEPF and other clients, an indirect tax is imposed on the PIC’s

clients.

The payment of a dividend raises the question as to whether this is being done
to convey to the Shareholder that the PIC is in fact functioning extremely well

and is thus able to afford to pay a dividend?

The Commission therefore recommends that the Board of Directors of the PIC
should review the Dividend Policy, which has not been reviewed since it was
adopted in 2016.

The Board of Directors of the PIC should also review the budget, including the
required capital expenditure and the staff complement and remuneration, to

ensure the funding requirements are adequate.
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89.

90.

The Commission further recommends that the Board of Directors should
discuss an appropriate policy to comply with Section 46 of the Companies Act
with the Shareholder, taking into account that the PIC mandate is not driven
by profitability as an objective, but the imperative to maintain funding levels of

the GEPF and other Funds under management of the PIC.

If the fees charged to PIC clients, particularly the GEPF which has the
responsibility of managing civil service pension funds, result in profits such
that a dividend can be paid to the Shareholder, then the Commission
recommends that the budget of the PIC is reviewed to see that the PIC is
functioning optimally with adequate funding. Alternatively, the management

fees charged to clients should be the subject of assessment and review.
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LIFESTYLE AUDITS

91. As a result of the allegations of corrupt activities made in the James Nogu
emails, the Commission engaged PwC to conduct lifestyle audits and

background checks on the following Directors of the PIC:

91.1 Mr Mondli Gungubele Non-executive and Chairman;
91.2 Ms Sibusisiwe Zulu Non-executive;

91.3 Ms Dudu Hlatshwayo Non-executive;

91.4 Dr Dan Matjila Executive; and

91.5 Ms Matshepo More Executive.

92. The findings and conclusions of the lifestyle audits are contained in the
individual reports on the five Directors, which are annexed to the affidavit of

Mr Lionel van Tonder, a director of PwC.

93. The Evidence Leader, Adv. Jannie Lubbe SC, placed the following on record

in relation to the findings of the lifestyle audit:

‘In general Mr Commissioner and members the finding was that there was
no indication of any criminal conduct regarding any of these individuals and
he [Mr van Tonder] couldn’t find any substance and you will recall that one
of the main reasons for... requesting these lifestyle audits was the
allegations contained in the Nogu emails implicating some of these people
[as] receiving exorbitant amounts of money from transactions within the PIC.
So what he can state and what | can place on record is there is no evidence
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94.

95.

96.

97.

of any criminal conduct and there’s no evidence of any substantiating the

implications in the emails by Nogu.®

Although the Commissioners had sight of the contents of the reports of the
lifestyle audits, the reports remain confidential. The reports, therefore, do not

form part of the Commission’s final report.

With regard to the report on Ms Zulu, PwC noted what appears to the
Commission to be some serious discrepancies, particularly relating to the
purchase of certain fixed property. After she had testified before the
Commission, Ms Zulu was invited to the Commissioners’ chambers where she
was requested to explain the discrepancies. She undertook to provide the
Commission with a written explanation but failed to submit the explanation.
The legal team, according to a verbal report to the Commissioner,
subsequently invited her on more than one occasion to provide the
Commission with the explanation, but she still failed to do so.

In this respect, it also needs to be placed on record that R100 000 was paid
by Mr Mulaudzi into the account of Ms Zulu on a monthly basis between 30
August and 5 December 2018. This emerged as a result of subsequent
investigations by the Commission.

In view of the serious nature of the discrepancies alluded to above, coupled
with the results of further investigations conducted by the Commission’s legal
team, the Commission feels obliged to recommend that the discrepancies

indicated in Ms Zulu’s lifestyle audit be further investigated.

9 At page 5 of the Transcript for day 62 of the hearings held on 13 August 2019.
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CONCLUSION

1. The government, as the guarantor of last resort for the obligations to the
GEPF, recognises that a failure of the PIC or any significant investments for
the GEPF exposes it to substantial financial vulnerability.

2. The Commission has concluded that, among other things, there has been
substantial impropriety at the PIC, poor and ineffective governance,
inadequate oversight, confusion regarding the role and function of the Board
and its various sub-committees, victimisation of employees and a disregard

for due process..

3. The report outlines the above through the 17 terms of reference addressed in

this report as well as specific illustrative case studies. The findings show that:

4. While the PIC has, in many instances, sound policies, processes and
frameworks, in many instances these were not adhered to, deliberately by-
passed and/or manipulated to achieve certain outcomes. There is a need to

review existing policies.

5. Legislation, mandates and standard operating procedures were repeatedly

violated.

6. The GEPF mandate relating to addressing economic developmental goals
was not always adhered to. There must be a clear definition of what success

looks like when investing in unlisted entities.

7. The Board was found to be divided and conflicted. The involvement of non-
executive directors in transaction/investment decision making structures of the
PIC rendered their oversight responsibilities ineffective, if not absent. Their

independence is questionable.
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10.

11.

12.

13.

14.

15.

The Commission found that there was both impropriety and ineffective

governance in a number of investments.

The lack of diligence to ensure that conditions precedent (and post) were

enforced or adhered to has resulted in considerable losses for the PIC.

There are clear instances where the Commission found that directors and/or
employees benefited unduly from the positions of trust that they held.

Repeat investments with a small number of entities, frequently represented by
a single individual, (for instance the Lancaster/Steinhoff transactions), reflects
poor risk assessments, particularly with regard to cumulative exposure, and

the repeat opportunity for enrichment of single individuals.

Fees reportedly paid to advisors, who, in a number of instances were
recommended to investee companies by the PIC, were on a number of

instances found to be well above the industry norm.

There were discrepancies in a number of instances where committed
investment amounts were increased during the approval process, and where
conditions for the investment were altered to weaken or subordinate the

interests of the PIC.

The lifestyle audits conducted by PWC at the request of the Commission
found, in the instance of Ms Zulu, questionable behaviour and a significant

flow of funds to her account. This should be the subject of further investigation.

Dr Matjila’s requests to provide financial assistance or make contributions to
individuals, organisations and political parties reflects his abuse of office and

the ability to exert undue influence over investee companies.
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16.

17.

18.

19.

20.

21.

22.

The role of the Shareholder, coupled with the frequent changes to the Minister,
Deputy Minister and consequently the Chairperson of the PIC, created

instability and a vacuum of leadership at the helm of the PIC.

The Commission found that the CFO and the Executive Head: HR used
various means to give effect to victimisation of staff, many of whom were in

very senior positions

Of critical importance for remedial action is the urgent requirement to ensure

that the IT systems covering all unlisted investments are automated.

The Commission expresses its sincere appreciation to the Evidence Leader,
Advocate Jannie Lubbe (SA), for his sterling work in enabling the Commission
conduct its investigations fairly in a particularly challenging environment. We
extend our thanks to the investigators, legal team and support staff for their
tireless efforts, professionalism and diligence. Special mention must be made
of two members of staff, namely Ms Lizzy Sibi and Ms Gcobisa Mdlatu, A big
thank you goes to Mr Daniel Buntman, who was released by Absa at no cost
to the Commission, for his sterling work and contribution in the preparation of

this report.

We also extend our appreciation to all those who bore witness and gave

testimony at the hearings of the Commission.

We also express our appreciation to the management of Armscor and to the
Tshwane Metropolitan Municipality. Our appreciation also goes to the media
houses who ensured that their journalists attended the hearings of the

Commission and thereby keeping the nation informed about the process.

It is with all humility that we present this Report, and trust that the work we

have done will contribute to resolution of what has been an extremely difficult
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period not only for PIC staff, but also for the members and pensioners of the
GEPF and other clients of the PIC, whose assets they manage.
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CHAPTER | = INTRODUCTORY REMARKS

INTRODUCTION

1. On 4 October 2018 the President of the Republic of South Africa, President
Cyril Ramaphosa (the President), acting in terms of section 84(2)(f) of the
Constitution of the Republic of South Africa, appointed a Commission of
Inquiry into allegations of impropriety regarding the Public Investment
Corporation (the PIC/ the Corporation), a State-owned company established
in terms of section 2 of the Public Investment Corporation Act 23 of 2004 (the
PIC Act). The appointment of the Commission of Inquiry (the Commission)
was published in the Government Gazette, No. 41979 of 17 October 2018,
under Proclamation No. 30 of 2018 (“the Proclamation”).

2. This report covers numerous extremely complex areas, which areas include
governance issues, investment transactions, information technology, human
resources and a range of other niche areas. In view of the above, the
Commission had to rely on a range of experts with experience and expertise

pertaining to these complex matters.

3. In so doing, the work of the Commission was divided into certain areas. This
is reflected in the various sections and chapters of the report, some of which

were drawn from a range of contributions from experts.

4. In compiling the report, the Commission has attempted to establish uniformity
in the sections and chapters. Where this has not been possible, we request

the President’s indulgence.

5.  While there are areas of repetition in the report in certain chapters, such

repetition is necessary as the topics and terms of reference (ToR) overlap
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considerably. Use is made of cross referencing to minimise this as far as
possible.

6. This report is voluminous, but necessarily so, if the Commission is to

comprehensively address the task that was set by the President.

7. It should be noted that due to the extensive ToRs, as well as the deep
complexity of certain of the transactions and governance processes at the
PIC, as well as the time pressures stipulated for delivery of this report, this

report was compiled under significant constraints.

THE PUBLIC INVESTMENT CORPORATION

8. The PIC is a financial services provider (FSP) in terms of the Financial
Advisory and Intermediary Services Act, No 37 of 2002 (the FAIS Act)&, which
is defined as any person, natural or juristic, who, as a regular feature of the
business of such person, furnishes advice and/or an intermediary service. An
‘intermediary service’ is defined as ‘any act other than the furnishing of advice,
performed by a person for and on behalf of a client or product supplier’ — in
the case of the PIC — ‘with a view to buying, selling or otherwise dealing in
(whether on a discretionary or non-discretionary basis), managing,
administering, keeping in safe custody, etc. a financial product purchased by

a client from a product supplier or in which the client has invested’.

9. The PIC is thus an asset management company that manages assets for
clients for a fee, its business address being: Menlyn Maine Central Square,
Corner Aramist and Corobay Avenues, Waterkfoof Glen Extension 2, Pretoria,
Republic of South Africa, 0181. As a company, it is subject to the provisions

of the Companies Act, No. 71 of 2008 (Companies Act) and, it being a State

80 Section 4 of the Public Investment Corporation Act provides that the main object of the
Corporation is to be a financial services provider in terms of the FAIS Act.
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10.

10.1

10.2

10.3

10.4

10.5

10.6

10.7

11.

Owned company, it is also subject to the provisions of the Public Finance
Management Act, No. 1 of 1999 (PFMA).

The PIC’s main clients are:

The Government Employees Pension Fund (GEPF), whose contribution,
according to the PIC’s 2018 Integrated Annual Report, makes up
87.12% of the funds managed by the Corporation;

The Unemployment Insurance Fund (UIF);

The Compensation Commissioner Fund;

The Compensation Commissioner Pension Fund,;

The Skills Fund

The Department of Justice Guardian Fund; and

Various other public sector clients with smaller portfolios.

The assets managed by the PIC on behalf of its clients amounted to R2.08
trillion as of March 2018. In his contribution to the 2018 Integrated Annual
Report, the then Chief Executive Officer (CEO) of the PIC, Dr Daniel Matjila
(Dr Matjila), recorded that despite a challenging investment environment,
assets under the management of the PIC grew from R1.928 trillion in 2017 to
R2.08 trillion in 2018.8! Its mandate is to generate returns and to contribute to

the developmental goals of South Africa.

81 At page 15, PIC Integrated Annual Report, 2018.
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12. In order for it to qualify as a FSP in terms of the FAIS Act, the PIC has to
satisfy the registrar of financial services providers that it complies with the

requirements for ‘fit and proper financial services providers’ in respect of:

12.1 personal character qualities of honesty and integrity;

12.2 its competence and operational ability to fulfil the responsibilities
imposed by the FAIS Act and

12.3 its financial soundness.

13. In addition, as a FSP, the PIC would have to satisfy the registrar that any ‘key
individual’ in respect of it (PIC) complied with the requirements of personal
character qualities of honesty and integrity, as well as competence and
operational ability, to the extent required, in order to fulfill the responsibilities
imposed on key individuals by the FAIS Act.®? We were informed at the
Commission hearings during January 2019 that the PIC had 69 investment
professionals or key individuals registered with the Financial Service Conduct
Authority (FSCA) that had been approved to make recommendations or take
decisions in respect of investments in various asset classes on behalf of

clients.

BACKGROUND TO THE APPOINTMENT OF THE COMMISSION

14. It is stated in what may be referred to as the ‘preamble’ to the Commission’s
ToRs, inter alia, that ‘there are persistent and continued negative reports
about alleged improprieties regarding investments by the PIC and the conduct

of certain former and current office bearers and employees of the PIC, as well

82 See section 6A of the FAIS Act. A ‘key individual’ is defined, in relation to an authorised financial services provider
(licenced in terms of section 7 of the FAIS Act), or a representative, carrying on business as a corporate body, as ‘any
natural person responsible for managing or overseeing, either alone or together with other so responsible persons, the
activities of the corporate body relating to the rendering of any financial service.’
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as about the effective functioning of its Board which have given rise to
negative perceptions of the PIC'. In this regard, the Commission elaborated

as follows in paragraphs 10, 11, 12 and 14 of its Interim Report®3:

T10] The allegations of impropriety regarding the PIC first
surfaced through an email dated 5 September 2017, from a person with
the pseudonym ‘James Nogu’. The email was distributed to several staff
members, as well as to members of the Board of Directors of the PIC.
The subject of the email was ‘PIC CEOQO funds girlfriend’. It was alleged
in the email that a corrupt relationship had been uncovered between the
CEO, Dr Matjila, ‘and his girlfriend, Ms Pretty Louw’; that Dr Matjila
funded Ms Louw to the tune of R21 million and that in doing so he failed
to follow the PIC’s policy and procedures. The funding was allegedly
done through Ms Louw’s company, Maisons Holdings. Furthermore, it
was alleged that Dr Matjila had instructed a director of a company that
had been funded by the PIC to assist in settling Ms Louw’s financial
obligations when her business was facing closure and the assets about
to be aftached. Following the surfacing of the ‘James Nogu’ email, it
appears, from documentation made available to us, that Dr Matjila had
instructed one of the employees of the PIC, Mr Simphiwe Mayisela, who
was the Senior Manager: Information Security, to investigate and
establish the source of the email and the identity of its author. Mr
Mayisela’s efforts were unsuccessful and the identity of ‘James Nogu’ is

yet to be established.

[11] During August 2018 the Board, on the recommendation of the
then Minister of Finance, Mr N Nene, commissioned a forensic
investigation into the allegations levelled against Dr Matjila in the email,

including the alleged relationship between him and Ms Louw. The Board

8 Submitted to the President on 15 February 2019.
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appointed Adv. Budlender (SC) to lead the investigation. In his
conclusion on the alleged relationship between Dr Matjila and Ms Louw,
Adv. Budlender (SC) found, on the basis of their denial and the absence
of evidence to the contrary, that Dr Matjila and Ms Louw ‘did not and do

not have a romantic relationship’.

[12] With regard to the allegation that Dr Matjila funded Ms Louw to
the tune of R21 million, Adv. Budlender (SC) found that the PIC had
advanced a loan to an entity, Mobile Satellite Technologies (MST), in
that amount. MST, which operates, staffs and maintains mobile units
used to provide medical and educational services in rural areas, had
sought and obtained the loan as an investment in its business. It had
also sought and obtained a Corporate Social Investment contribution
from the PIC. Adv. Budlender (SC) did not find any impropriety in the
R21 million loan made by PIC to MST.

[14] Also forming part of the documentation made available to the
Commissioners to prepare for the work of the Commission, were
application papers in a matter between the United Democratic
Movement (UDM) (as applicant) and Dr Matjila, the PIC, the Minister of
Finance and the Chairperson of the Board as first, second, third and
fourth respondents, respectively. The UDM sought, inter alia, an order
compelling the Board to suspend Dr Matjila pending the finalisation of an
independent investigation into allegations of gross misconduct levelled
against him. Paragraph 7.3 of the founding affidavit, deposed to by Mr
Bantubonke Harrington Holomisa, reads:

‘As a matter of fact, the CEO has instigated suspensions of

several employees whom he suspects of being involved in leaking

information and co-operating with the police. One of these

employees has been dismissed in a dismissal which...is unfair
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15.

16.

and will be challenged through the appropriate labour structures.

Another employee accepted a generous financial settlement.’

The two employees referred to in the excerpt above are Mr Mayisela,
who was charged and dismissed for failing to disclose that a criminal
case of corruption had been opened against Dr Matjila by the South
African Police Service, based on the contents of the ‘James Nogu’ email
and Ms V Menye, who was Mr Mayisela’s immediate superior and who
faced a similar charge. Mr Mayisela indicated to the Evidence Leader of
the Commission that he wanted to testify before the Commission. The
disciplinary inquiry against Ms Menye was withdrawn when she

accepted payment of a substantial amount in settlement of the dispute.’

Mr Mayisela, Ms Menye and Dr Matjila testified before the Commission and

reference will be made to their evidence later in this report.

The ‘James Nogu’ email of 5 September 2017, referred to above, was
preceded by one dated 31 August 2017 from a person with the same name
(James Nogu) and addressed to Mr Roy Rajdhar (Mr Rajdhar), a senior PIC
employee. The following questions were posed to Mr Rajdhar in the email:

‘1. What was the motivation for loaning a privately run, profit making company

money through the CSI [Corporate Social Investment] fun Day? (sic)

2. Are you aware that Pretty Louw who is a beneficiary of the project you
approved is the girlfriend of the CEO?

3. What is your relationship with Ranjay Harripersad the director of PAISA
Capital?

4. Are you a silent partner or associated with PAISA?
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5. Have you ever instructed any person/company funded through the PIC to

warehouse commission/facilitation for yourself through? (sic)

6. Have you ever received or invited PAISA to pay any of your financial

demands?

7. Did you solicit an amount of R20m from any of the client[s] who was funded
by the PIC?'84

17. A third email dated 13 September 2017, from one Leihlola Leihlola -
presumably a pseudonym - was addressed to members of the Board and
National Treasury officials and copied to certain senior officials in the employ

of the Corporation. The third paragraph of the email reads:

‘There are matters that we would like to formally bring to your attention as the
Board members of the PIC. The reason we are writing is because we believe
PIC is a reputable company however it has been trusted to be administered by
corrupt leaders i.e. PIC CEO (Dr. Daniel Matjila) and CFO (Ms. Matshepo

More).’ &

18. The author/s of the email raised the following matters of concern within the

PIC:

18.1 Remunerations and Bonus Incentives
It was alleged, among other things, that for the past three years salary
adjustments have been processed without proper governance approval
structures (i.e. Human Resources and Remuneration Committee) having
been followed and that these adjustments evidently favour those who are
in the good books of the CFO and CEO.

8 A typed copy is annexure ‘DD 36’ to Dr Matjila's statement.

8 A typed copy is annexure ‘DD 39’ to Dr Matjila's statement.
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18.2

18.3

18.4

Corrupt Deals/ Investments

In addition to the allegation of a corrupt relationship between the CEO and
his alleged girlfriend, referred to above, it was alleged that further deals had
been awarded to companies founded by former employees of the PIC, who
are closely linked to the CEO. Most of the alleged corrupt deals ‘are pushed

through the Isibaya Fund’.

Victimisation and ill-treatment of staff

It was alleged that the CFO makes the PIC work environment very difficult
and ill-treats all employees that are not favoured by her. Among other
things, she has killed staff morale and ‘manages by fear and intimidation’.
Names of certain former employees are mentioned who left the PIC,
allegedly as a result of ill-treatment, insults and intimidation.

Nepotism

The author/s asked the question whether the Board was aware that the
CEOQO’s son, (Mr Katleho Lebata) was employed by the PIC.

The author/s depict a PIC that ‘is not run by the CEQO’, but by ‘the mean and

vindictive CFQO’ for at least the past three years.8¢

19. A fourth email surfaced on 28 January 2019 from one ‘James Noko’ addressed

to the current Minister of Finance (Minister), Minister Tito Mboweni, with the

subject: ‘Another PIC scandal’. The third and fourth paragraphs read:

‘PIC board member Sibusisiwe Zulu who is a niece of ex ANC TG politician
Minister Zweli Mkhize, and acting Judge in KZN High Court, has approved
transactions for her live in partner Mr Lawrence Mulaudzi to the tune of R6

billion. These include the controversial TOTAL deal where Mr Lawrence

8 A copy of the email is attached as annexure ‘DD 39’ to Dr Matjila’s statement.
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Mulaudzi was paid R100m for facilitation of which R40m was paid to
Sibusisiwe and her uncle, former TG Zweli Mkhize. Mr Mulaudzi is the well-
known PIC benefactor who was used by Dr Dan Matjila to pay R300k to the
ex CEOQ'’s girlfriend.

The proceed of this deal was the start of Ms Zulu['s] lavish lifestyle where she
splurge[d] her ill-gotten PIC money on a multi-million rand mansion in the

coastal Umhlanga Ridge suburb in Durban, including luxury vehicles.’ (sic)

There were other serious allegations made in the email against Ms Zulu, a
member of the PIC Board of Directors and the Chairman, former Deputy
Minister Mondli Gungubele, which allegations will be referred to later in this

report, if necessary.

A fifth email, sent this time by ‘James Noko’ dated 30 January 2019, was
addressed to Minister Mboweni. The contents of the email indicate that it had
probably been authored by someone who had communicated with the PIC
during 2018 about corruption in which a non-executive Board member, Ms
Dudu Hlatshwayo (Ms Hlatshwayo), had allegedly been involved. It was
alleged, inter alia, that Ms Hlatshwayo, as chairman of the Fund Investment
Panel, ‘approved Karan Beef, a transaction in which a high-ranking politician
and Treasurer-General of the African National Congress (ANC), Mr Paul
Mashatile (Mr Mashatile), has a financial interest which he holds through
another individual. The Karan Beef transaction will be discussed in Chapter
lll: ToR 1.1, below.

These allegations, albeit anonymous, brought into question the reputation of

the PIC and were considered to be sufficiently serious to warrant investigation.
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TERMS OF REFERENCE

The Initial Terms of Reference

23. The Commission’s initial terms of reference, which are set out in the schedule

to the Proclamation, read as follows:

The Commission must enquire into, make findings, report on and make

recommendations on the following:

1.1 Whether any alleged impropriety regarding investment decisions by
the PIC in media reports in 2017 and 2018 contravened any
legislation, PIC policy or contractual obligations and resulted in any
undue benefit for any PIC director, or employee or any associate or

family member of any PIC director or employee at the time;

1.2 Whether any findings of impropriety following the investigation in
terms of paragraph 1.1 resulted from ineffective governance and /or

functioning by the PIC Board;

1.3 Whether any PIC director or employee used his or her position or
privileges or confidential information for personal gain or to improperly

benefit another person;

1.4 Whether any legislation or PIC policies concerning the reporting of
alleged corrupt activities and the protection of whistle-blowers were
not complied with in respect of any alleged impropriety referred to in

paragraph 1.1;

Report of the Judicial Commission of Enquiry into Allegations of Impropriety at the Public
Investment Corporation Page 193 of 794



1.5 Whether the approved minutes of the PIC Board regarding
discussions of any alleged impropriety referred to in paragraph 1.1
are an accurate reflection of the discussions and the Board’s
resolution regarding the matters and whether the minutes were
altered to unduly protect persons implicated and, if so, to make a
finding on the person/s responsible for the alterations;

1.6 Whether the investigations into the leakage of information and the
source of emails containing allegations against senior executives
of the PIC in media reports in 2017 and 2018, while not thoroughly

investigating the substance of these allegations, were justified;

1.7 Whether any employees of the PIC obtained access to emails and
other information of the PIC, contrary to the internal policies of the

PIC or legislation;

1.8 Whether any confidential information of the PIC was disclosed to
third parties without the requisite authority or in accordance with the
Protected Disclosures Act, 2000, and, if so, to advise whether such
disclosure impacted negatively on the integrity and effective

functioning of the PIC;

1.9 Whether the PIC has adequate measures in place to ensure that
confidential information is not disclosed and, if not, to advise on

measures that should be introduced;

1.10 Whether measures that the PIC has in place are adequate to
ensure that investments do not unduly favour or discriminate

against -
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1.10.1 a domestic prominent influential person (as defined in section
1 of the Financial Intelligence Centre Act, 2001);

1.10.2 an immediate family member (as contemplated in section
21H(2)of the Financial Intelligent Centre Act, 2001) of a

domestic prominent influential person; and

1.10.3 known close associates of a domestic prominent influential

person,

1.11 Whether there are discriminatory practices with regard to

remuneration and performance awards of PIC employee;

1.12 Whether any senior executive of the PIC victimised any PIC

employees;

1.13 Whether mutual separation agreements concluded in 2017 and
2018 with senior executives of the PIC complied with internal
policies of the PIC and whether pay-outs made for this purpose

were prudent;

1.14 Whether the PIC followed due and proper process in 2017 and
2018 in the appointment of senior executive heads, and senior

managers, whether on permanent or fixed- term contracts;

1.15 Whether the current governance and operating model of the PIC,
including the composition of the Board, is the most effective and
efficient model and, if not, to make recommendations on the most
suitable governance and operational model for the PIC for the

future;
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1.16 Whether, considering its findings, it is necessary to make changes

to the PIC Act, the PIC Memorandum of Incorporation in terms of
the Companies Act, 2008 and the investment decision — making
framework of the PIC, as well as the delegation of authority for the

framework (if any) and, if so, to advise on the possible changes.’

24. The ToRs provide as follows in relation to the temporal scope of the enquiry:

2.

3.1.

3.2.

The Commission must, in its enquiry for the purpose of its findings,
report and recommendations, consider the period 1 January 2015 to
31 August 2018.

The commission must submit -

an interim report to the President by not later than 15 February
2019; and

a final report by not later than 15 April 2019.

The commission may, if necessary, investigate and make findings and
recommendations on, any other matter regarding the PIC, regardless
of when it is alleged to have occurred, on condition that such other
investigations, findings and recommendations do not cause any delay
in the submission of the reports on the applicable dates referred to in

paragraph 3.

25. To empower the Commission in its fact-finding function, the ToRs further

provided that:

5. The Commission may request the advice or views of any organ of State

or any other person or organisation that the Commission is of the opinion

may be able assist.
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6. In order to -

6.1 enable the Commission to conduct its work meaningfully and

effectively; and

6.2 facilitate the gathering of evidence, by conferring on the
Commission such powers as are necessary to secure the
attendance of withesses and to compel the production of
documents and any other required information, including the
power to enter and search premises, regulations must be made
under the Commissions Act, 1947, which will apply to the

Commission.’

Amendment to the Terms of Reference

26. As was required in terms of paragraph 3.1 of the ToRs, the Commission
submitted its interim report to the President on 15 February 2019. On 19 March
2019 and at the request of the Commission, the date of submission of the final
report to the President, namely 15 April 2019, was extended by the President
to 31 July 2019, by Proclamation No. 21 of 2019.%” The ToRs were also
amended, under the same Proclamation, by the insertion of ToR 1.17, which

reads:

“1.17 Whether the PIC has given effect to its clients’ mandates as
required by the Financial and Intermediary Services Act, 2002 (Act no.

37 of 2002) and any applicable legislation.’

87 published in Government Gazette No. 42384 of 4 April 2019.
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27.

28.

29.

The insertion came about as a result of allegations made before the
Commission that the PIC, in certain instances, might not have acted in

accordance with clients’ mandates.

On 18 July 2019, again at the request of the Commission, and by Proclamation
No. 47 of 2019, the date of submission of the final report to the President,
namely 31 July 2019, was extended by the President to 31 October 201988
and thereafter to 15 December 2019.

The Regulations envisaged in paragraph 6 of the ToRs were made by the
President under Proclamation 33 of 2018 (Proclamation 33)89 and signed by
him on 28 November 2018 (the Regulations). The Regulations are contained
in a schedule to Proclamation 33. In terms of regulation 14(1), the
Commissioner was directed ‘to determine the seat of the Commission by
Notice in the Gazette’. In accordance with the regulation the seat of the
Commission was determined to be: Armscor, Corner Delmas Drive and
Nossob Street, Erasmuskloof Extension 4, Pretoria 0001.90 Regulation 17
provides that the Commission ‘may, by means of rules determine its own
procedures’. The Commission accordingly issued the ‘Rules Governing
Proceedings of the Judicial Commission of Inquiry into Allegations of
Impropriety Regarding the Public Investment Corporation (PIC)

(Commission’s Rules).°t

Interpretation of the Terms of Reference

30.

It is important to declare how the Commission interpreted its ToRs:

8 published in Government Gazette No. 42596 of 26 July 2019.

8 Published in Government Gazette No. 42076 of 3 December 2018.

% Published under ‘General Notices’ as Notice No 849 in Government Gazette No 42506 of 4 June 2019.
®1 Published under ‘General Notices’ in Government Gazette No. 42157 of 15 January 2019.
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31.

32.

33.

The issue to be addressed in ToR 1.1. is -

‘Whether any alleged impropriety regarding investment decisions by the
PIC in media reports in 2017 and 2018 contravened any legislation, PIC
policy or contractual obligations and resulted in any undue benefits for

any PIC director, or employee or any associate or family member of any

PIC director or employees at the time.’

In 2018 the media reported that certain political parties had called for
transparency in the PIC regarding investments in its ‘unlisted portfolio’. It was
also reported that calls had been made for the PIC to provide detailed
information about R70 billion worth of investments made by it in its unlisted
investment portfolio in 2017/2018. Mention was made of particular
transactions, of which some were also in the listed investment portfolio. The
transactions that formed the subject of media reports included Ayo
Technology Solutions, Independent News and Media South Africa (Pty) Ltd
(INMSA), which was concluded on 16 August 2013, as well as those
pertaining to Sagarmatha, Tosaco, Steinhoff, Lancaster, VBS Mutual Bank,
Erin Energy, S & S Refinery, Ascendis, Mobile Satellite Technologies and
Karan Beef.

Paragraph 1.1 of the ToRs appears to have limited the scope of investigations
or inquiry into allegations of impropriety regarding investment decisions by the
PIC to transactions that featured in media reports during 2017 and 2018. In
terms of paragraph 4, however, the scope of the Commission’s inquiry seems,
at first glance, to have been enlarged to the extent that the Commission is
authorised, where necessary, to investigate and make findings and
recommendations ‘in any other matter regarding the PIC regardless of when
it is alleged to have occurred’. The only condition in this regard is that other
investigations, findings and recommendations do not cause any delay in

meeting the dates by which reports (interim and final) should be submitted to
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34.

35.

36.

37.

the President. The question, therefore, is whether the expression ‘any other
matter’ includes investment decisions that fall outside the period mentioned in
ToR 1.1. This question requires to be answered before the Commission

embarks on a discussion of the individual transactions.

The Commission expresses its appreciation to the Evidence Leader, Adv. J
Lubbe SC, for providing it with an opinion on the proper interpretation of
paragraph 4 of the ToRs.

Paragraph 4 reads:

‘The Commission may, if necessary, investigate and make findings and
recommendations on any other matter regarding the PIC, regardless of

when it is alleged to have occurred, on condition that such other

investigations, findings and recommendations do not cause any delay in
the submission of the reports on the applicable dates referred to in
paragraph 3.” (Emphasis added.)

Paragraph 2 provides thus:

‘The Commission must, in its inquiry for the purposes of its findings,

report and recommendations, consider the period 1 January 2015 to 31
August 2018’. (Emphasis added.)

The present state of the law relating to the interpretation of a document has
been expressed as follows in Natal Joint Municipal Pension Fund v Endumeni

Municipality,

‘Interpretation is the process of attributing meaning to the words used in a
document, be it legislation, some other statutory instrument, or contract,
having regard to the context provided by reading the particular provision or

provisions in the light of the document as a whole and the circumstances
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38.

attendant upon its coming into existence. Whatever the nature of the
document, consideration must be given to the language used in the light of
the ordinary rules of grammar and syntax; the context in which the provision
appears; the apparent purpose to which it is directed and the material

known to those responsible for its production.

Where more than one meaning is possible each possibility must be weighed
in the light of all these factors. The process is objective not subjective. A
sensible meaning is to be preferred to one that leads to insensible or
unbusiness-like results or undermines the apparent purpose of the
document. Judges must be alert to, and guard against, the temptation to
substitute what they regard as reasonable, sensible or business-like for the
words actually used. To do so in regard to a statute or statutory instrument
is to cross the divide between interpretation and legislation. In a contractual
context it is to make a contract for the parties other than the one they in fact
made. The inevitable point of departure is the language of the provision
itself, read in context and having regard to the purpose of the provision and

the background to the preparation and production of the document.” 92

To interpret the provisions of the Proclamation properly one should first have
regard to the time frames given in the relevant paragraphs quoted above.
Paragraph 2 makes it clear that the period 1 January 2015 to 31 August 2018
must be considered (compulsory) but that the Commission may (discretionary)
look at any other matter also outside the period, on certain conditions. The
investment decisions that should be considered, under ToR 1.1, are those
reported in the media during 2017 and 2018. This must and can only be
interpreted to refer to investments or transactions reported in the media and

not necessarily all investment decisions made during 2017/2018.

922012 (4) SA 593 (SCA) para 18.
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39.

40.

41.

The Commission must, therefore, consider the period 1 January 2015 to
August 2018. During that period the Commission must look at investments
reported in the media during 2017 and 2018, but the Commission may also
look at any other matter on condition that there is no delay in the time frames

stated in section 3 of the Proclamation.

J

A question that further arises is whether the expression ‘any other matter
includes or excludes ‘investment decisions’ referred to in paragraph 1.1 of the
ToR. The maxim generalia specialibus non derogant comes into play. The

matter is put thus in R v Gwantshu:

‘When the Legislature has given attention to a separate subject
and made provision for it the presumption is that a subsequent
general enactment is not intended to interfere with the special
provision, unless it manifests that intention very clearly. Each
enactment must be construed in that respect according to its own
subject-matter and its own terms. This case is a peculiarly strong
one for the application of the general maxim’ (per Lord Hobhouse
delivering the judgment of the Privy Council in Barker v Edger
([1898] A.C. at p. 754). ‘Where general words in a later Act are
capable of reasonable and sensible application without
extending them to subjects specially dealt with by earlier
legislation, that earlier and special legislation is not to be held
indirectly . . . altered . . . merely by force of such general words,

without any indication of a particular intention to do so.™3

Having already given its attention to the particular subject and provided for it,

the Legislature is reasonably presumed not to alter that special provision by a

931931 EDL 29 at 31.
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42.

43.

subsequent general enactment unless that be manifested in explicit

language.®*

The maxim is part of South African Law and has been referred to with approval
by the Constitutional Court in Ruta v Minister of Home Affairs.95 In
Consolidated Employers’ Medical Aid Society & others v Leveton,96 Schutz
JA, writing for a unanimous court, agreed with the views expressed by the
learned author Christie in Christie the Law of Contract in SA,97 that ‘there is
no reason why the maxim should not be used in interpreting contracts’. There
can certainly be no reason for it not to be used in interpreting a Presidential

Proclamation.

Applying the maxim to the Proclamation, it is clear, in the Commission’s view,
that ‘any other matter does not refer to ‘investment decisions’ as
contemplated in paragraph 1.1 of the ToR. If the President or drafter of the
ToRs had intended the expression ‘any other matter’ to include ‘investment
decisions’ they could easily have done so by substituting ‘investment
decisions’ for the word ‘matter’, or by adding the words ‘or investment decision’
after the word ‘matter’. ‘Any other matter’, in the Commission’s view, refers to
any matter, bar investment decisions, that may have been of concern in the

operations of the PIC.

% Maxwell, Interpretation of Statutes, 7ed at 153.
% 2019 (2) SA 329 (CC) para 42.

% 1999 (2) SA 32 (SCA) 1998 at 41B-C.

%7 3ed at 345.
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THE PROCESS FOLLOWED BY THE COMMISSION

Administrative and logistical challenges

44.

45.

46.

The Commissioner was formally advised of his appointment by way of a
telephone call received by him a few days prior to 19 October 2018, the date
upon which he received an email from Adv Jacob Skosana (Adv Skosana),
Deputy—Director General: Court Services, Department of Justice &
Constitutional Development (DOJCD), confirming the appointment. Adv
Skosana proposed, in the email, that a meeting be held on 2 November 2018.
On Friday, 26 October 2018, Adv Skosana delivered to the Commissioner, in
Pretoria, a file containing several documents, amongst which was a copy of
the Proclamation establishing the Commission, together with the
Commission’s ToRs, set out in a schedule to the Proclamation, and draft

regulations.

Given that the Commission had no office from which to operate, the meeting
proposed in Adv Skosana’s email of 19 October 2018 was held at the
Southern Sun International Hotel, OR Tambo International Airport,
Johannesburg, on 2 November 2018. In addition to the Commissioner and his
two Assistants, Ms Gill Marcus (Ms Marcus) and Mr Emmanuel Lediga (Mr
Lediga), the following Departments were represented: the DOJCD,
Department of Public Works (DPW), National Treasury and the Office of the
President. At the meeting, a file containing media reports and related
documents concerning the Commission’s ToRs was handed to both
Assistants to the Commissioner (the Commissioner and Assistants will

henceforth collectively be referred to as ‘the Commissioners’).

The following recommendations were made at the meeting:
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46.1 that the investigative team should be identified urgently by the

Commissioners to enable them to commence with the perusal of

documentation that would be made available to them;

46.2 that the Commission would need the services of persons who were well-

versed in financial matters; with knowledge of how investment deals are

structured and how proposals are evaluated and assessed; and

46.3 that it would be important for the Commission to tap into the experiences

47.

48.

of similar investigations, conducted internationally, in respect of entities
such as the Oil Fund, which is the sovereign wealth fund of Norway, the
Ontario Teachers’ Pension Plan Board and the California Public

Employees’ Retirement System (CalPERS).

The Commissioners were also informed at the meeting that no budget had
been allocated for the Commission because the Commission was established
after the adjustment estimates of the National Expenditure submissions to
National Treasury. This meant that for the 2018/19 financial year, the DOJCD
would cover the Commission’s expenditure. A budget for the Commission
would be submitted to National Treasury once key appointments had been
made. In the meantime, the Department would provide administrative
personnel to deal with procurement and logistical arrangements to support the

Commission.

The absence of a budget for the Commission contributed substantially to the
slow pace at which the Commission commenced its work. For example,
laptops and data cards were to be provided to the Commissioners during the
week of 17 — 21 December 2018. However, laptops were made available,
without data cards, in the last week of January 2019. As reported to the
Commission, this was because procurement officials had to comply with

departmental prescripts. The legal team received their laptops from the
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Department during the week 21-25 January 2019, but the Commission still
had no office. Delays in procurement, often in matters considered by the
Commission to be urgent, including unacceptably long delays in payment of
remuneration to certain staff members, plagued the Commission for the better
part of its life. Moreover, bureaucratic processes and red tape, coupled with a
seeming lack of urgency, severely impacted on the efficient and effective
working of the Commission. It is strongly recommended that an appropriate
governance and operational framework be created to enable entities such as
Commissions of Inquiry to operate efficiently, independently and without

undue interference.

Appointing the Team and commencing work

49.

The work of the Commission could commence in earnest only after the
Evidence Leader, Adv Jannie Lubbe SC (Evidence Leader/ Adv Lubbe SC),
had been contracted by the State Attorney on 12 November 2018. As was
mentioned in the Commission’s Interim Report,%® the Evidence Leader has
vast experience in the practice of law, which includes 18 years of forensic
investigation. He commenced with investigations immediately after he was
engaged by the State Attorney. The Secretary of the Commission, Adv Phuti
Setati (Adv Setati), was appointed or designated, in terms of regulation 4 of
the Commission’s regulations, on 3 December 2018 and the rest of the staff
were appointed, in terms of regulation 5(2), on 28 December 2018. The
Evidence Leader was assisted by three junior advocates, contracted by the
State Attorney on 29 November 2018, namely Adv N Khooe, Adv | Monnahela
and Adv S Mohapi. The Evidence Leader and his assistants were further
assisted by a forensic investigation team, consisting of leading forensic
investigator, Mr M Rheeder and Ms H Mukomana, a qualified attorney. They

were appointed on 1 January 2019 and 14 January 2019, respectively. Ms N

% At para 9.
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50.

51.

Ford-Hoon, a financial specialist and Chartered Accountant, who was
appointed on 1 January 2019, also assisted the forensic investigation team. A
fourth member, Ms Heleen Scorrano, also a financial specialist and forensic

Chartered Accountant, joined the team on 20 May 2019.

Ms Thabi Leoka, an economist, who later also assisted the forensic
investigation team, and Ms Bomikazi Molapo occupied the positions of
spokesperson for the Commission and communications manager
respectively. Mr Victor Radebe held the position of Stakeholder and
Information Senior Manager. In addition, 14 other individuals, holding various
junior positions, formed part of the administrative and documentation staff of
the Commission. Thus, in total, the Commission employed eight legal/forensic
experts, two communications professionals and 16
administrative/documentation/IT personnel. Further support was obtained
from a number of experts relating to specific areas of expertise on a pro bono
basis, all of whom signed a confidentiality agreement. In accordance with
regulation 12(1) of the Regulations, all persons who assisted the Commission
took an oath, administered by the Commissioner, to preserve secrecy ‘with
regard to any matter or information that may come to [his/her] knowledge in
the performance of [his/her] duties relating to the functions of the

Commission’.

From January 2019, the investigation teams (legal and forensic) enjoyed
unimpeded access to the facilities and staff of the PIC. This was after the
Evidence Leader had obtained the assurance from the Chairperson of the
Board of the PIC, Deputy Minister Mondli Gungubele that the PIC would co-
operate fully with the Commission in its investigations. The PIC made
available to the legal team, at the latter’s request, a list of the names of former
employees of the PIC, who had either resigned or had been dismissed during
the period January 2015 to September 2018. The legal team also prepared a
written invitation to all the employees of the PIC to come forward voluntarily to
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52.

assist the Commission in its investigations, which was distributed by the acting
company secretary, Ms Wilhelmina Louw (Ms W Louw).

A website, http://www.justice.gov.za/commissions/pic/, was created where
information relating to the Commission could be accessed by members of the
public. Invitations calling on all persons who might have information relevant
to the Commission’s Terms of Reference to come forward were posted onto
the website. Announcements were also made on certain radio stations,
extending the same invitation. Another invitation was extended to a variety of

other stakeholders, including political parties represented in Parliament.

The Hearings

53.

54.

55.

At its meeting held on 4 December 2018, the Commission resolved that
hearings would commence on 21 January 2019. This resolution was taken
due to pressure on the Commission having to submit its interim report to the
President on 15 February 2019 as was required in terms of paragraph 3.1 of
the ToR. Nevertheless, the target date was met and, indeed, the hearings
commenced on 21 January 2019. The Evidence Leader and his team are to
be commended for ensuring, under extreme pressure of time, that the

hearings commenced as scheduled.

The hearings were held in the Council Chamber at Sammy Marks Building in
Central Pretoria, over a period of 63 days, from 21 January 2019 until 14
August 2019. It had been anticipated that the hearings would be finalised by
end July 2019, but due to unforeseen circumstances, such as strike action by
the Tshwane municipal workers, approximately five days of hearing time was

lost.

The Commission’s hearings were widely publicised through both print and

electronic media, which, together with the testimonies of particular witnesses
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57.

given in public, we believe, encouraged a number of people, particularly
employees of the PIC, to come forward to testify. Rule 2.1 of the Commission’s
Rules provides that the Commission ‘must regularly inform the public of the
matters to be covered at its hearings by publishing relevant information on its
website’. For the first two weeks of the hearings, statements of withesses
scheduled to testify were published on the Commission’s website a day before
such witnesses’ testimonies were to be given. But, following reports of alleged
threats made against the lives of certain potential witnesses, which the
Commission considered to be serious and thus not to be ignored, the posting
of statements on the website the day before a witness was due to testify was
abandoned at the direction of the Commissioner. Statements of withesses
were from then on posted on the website during the morning of the day on

which they were scheduled to testify.

Rule 3.1 of the Commission’s Rules provides that ‘[s]ubject to anything to the
contrary contained in these Rules or to the Chairperson’s directions in regard
to any specific withess, the Commission’s Legal Team bears the overall
responsibility to present the evidence of withesses to the Commission’. In this
regard the process adopted by the Commission was the following: The legal
team obtained, from a potential witness, a statement which, if relevant to the
Commission’s Terms of Reference, would be repeated at the hearing under
oath or affirmation, administered by the Commissioner in accordance with

regulation 8 of the Regulations.

Rule 3.2 of the Commission’s Rules reads:

‘A member of the Commission’s Legal Team may put questions to a
witness whose evidence is presented to the Commission by the
Commission’s Legal Team, including questions aimed at assisting the

Commission in assessing the truthfulness of the evidence of the witness
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59.

60.

61.

62.

The legal team were afforded an opportunity to question every witness who

gave evidence before the Commission, in compliance with this rule.

Where the legal team intended to present a withess to the Commission whose
evidence would, or might, implicate another person, it was required in terms
of Rule 3.3, through the Secretary of the Commission, to notify that person in
writing within a reasonable time before the witness gave evidence. The legal
team by and large complied with the provisions of this rule, but where a person
was implicated whilst not having been notified beforehand, they would be
informed after the fact and advised to lodge a statement or an affidavit in
response should they so wish, or apply, in terms of regulation 9(3) of the
Regulations or rule 3.3.6 of the Commission Rules, to cross-examine the

witness concerned and to give evidence.

Two witnesses who testified before the Commission were cross-examined
under these provisions; leave having been obtained from the Commissioner.

Two instances require to be mentioned in this regard.

During August 2019, the former Minister of Finance, Mr Malusi Gigaba (former
Minister Gigaba), indicated, through his legal representatives, that he intended
to apply for leave to cross-examine Dr Matjila. Following some discussion and
an indication from the Commissioner that in his view, prima facie, it was not
necessary to cross-examine Dr Matjila due to the nature of the evidence,
former Minister Gigaba’s legal representatives indicated by email, on 22
August 2019, that the former Minister would not be proceeding with his

application for leave to cross-examine Dr Matjila.

The next matter to deal with, briefly, was raised by Mr Kholofelo Maponya (Mr
Maponya), who describes himself as an adult businessman and director of
companies, with a controlling interest in Matome Maponya Investment
Holdings (MMI). On 14 August 2019, which was the last day of the hearings,
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64.

Mr Maponya issued a media statement in which he maintained that the
Evidence Leader had neglected ‘the basic rules of natural justice’, presumably
by not calling him to testify before the Commission. He stated that his name
had been mentioned several times during the hearings and, in many cases, in
a manner that has the potential to irreparably damage his reputation and
business interests. Mr Maponya had apparently deposed to an affidavit on 8
July 2019 and subsequently delivered it, or caused it to be delivered, together

with a number of annexures, to the Secretary of the Commission.

Mr Maponya claimed in his affidavit that his company, MMI, was owed an
amount of R45 million by the PIC. The amount allegedly due, relates to fees
for facilitating a transaction concluded between the PIC and SA Home Loans
(SAHL), an entity set up to provide affordable housing to members of the
GEPF.

It is clear that the issues raised by Mr Maponya in his affidavit have no
relevance whatsoever to the Commission’s terms of reference. The
Commission has no authority to decide on whether or not Mr Maponya or MMI
is, or is not, owed any money by the PIC. In any event, Mr Maponya avers in
his affidavit that on 11 April 2019 a summons was issued by his attorneys out
of the Gauteng Division of the High Court, claiming payment of the amount
allegedly due to MMI. The defendants cited in the summons are the PIC,
GEPF and SAHL. The matter is being defended. Clearly, therefore, Mr
Maponya’s claim is not covered by the Commission’s terms of reference and

the Commission is not empowered to consider it.%°

% Matome Maponya Investment Holdings is addressed in a case study in Chapter Ill: ToR 1.1 of the report, to the
extent that the transactions discussed are relevant to the Commission’s terms of reference.
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65. 77 witnesses gave oral testimony before the Commission over the 63 days of
hearings. At the end of the hearings on 14 August 2019, the Commission

issued a statement in which, amongst others, the following was clearly stated:

‘Today marks the end of the scheduled public hearings on allegations of
impropriety as it is outlined in the terms of reference that guide the work
of the Commission. It is now our task to review, assess, make findings,
propose recommendations and prepare our final report in keeping with
these terms of reference. In addition to the investigations and
testimonies that have been presented to the Commission over the past
eight months, further possible questionable transactions have come to
the attention of the investigation team. The team will continue with their
investigations and, if deemed appropriate, further limited public hearings

may be held.

Furthermore, anyone with evidence, or who has been mentioned in
evidence to date and wishes to place their version of events on record,
are welcome to submit their testimony to the Commission by way of
sworn affidavits. All such submissions will form part of the testimonies
that will be considered when writing our report.

In the period between now and 30 September 2019, Advocate Lubbe SC
and his team remain available as the point of contact with the
Commission. Our communications team will alert the media if or when

any new documents are posted on the website.’

66. In addition to the statement, the Commission directed the Evidence Leader to
invite, in writing, certain individuals who had been mentioned during the
testimonies of one or more witnesses, to respond to allegations made against
them by way of affidavit, should they wish to do so.

Report of the Judicial Commission of Enquiry into Allegations of Impropriety at the Public
Investment Corporation Page 212 of 794



Evaluation of the evidence

67. It has been said that the proper function of a commission of inquiry is -

‘... to find the answers to certain questions put by the President in the
terms of reference. A commission is itself responsible for the collection
of evidence, for taking statements from witnesses and for testing the
accuracy of such evidence by inquisitorial examination — inquisitorial in

the Canonical, not the Spanish sense.®

68. In Bell v Van Rensburg N.O. it was held that a commission of inquiry is not a
court of record (oorkondehof), nor is it analogous to it.2° A court of law ‘is
bound by the rules of evidence and the pleadings, but a Commission is not. It
may inform itself of facts in any way it pleases — by hearsay evidence and from
newspaper reports or even through submissions or representations on
submissions without sworn evidence’.1%? In Bongoza v Minister of Correctional

Services & others, Jafta AJP said that the commission of inquiry in that case

‘... was not bound by the rules regulating the admission of evidence or
evidentiary material in a court of law. Its regulations indicated that it
would be improper for it to act as if it was a court of law when it was not.
For example, cross-examination was subject to its chairperson’s
permission, which could be granted only if he was convinced that such

cross-examination would be in the interests of its functions.’ 193

100 vvan den Heever JA: U G 36 — 49: Report of the Commission of Inquiry into Riots in Durban, quoted in the Report of
the Marikana Inquiry at page 22, para 1.2.

101 1971 (3) SA 693 (C) at 719.
102 5 v Sparks & others 1980 (3) SA 952 (T) at 961B-C.
103 2002 (6) SA 330 (TkH), para 25.
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70.

There has been some dispute of fact on certain issues dealt with in the
evidence placed before the Commission. It is the Commission’s task to make

findings on the matters that are in dispute.

In a civil trial the approach of our courts when dealing with disputes of fact was
set out as follows by the Supreme Court of Appeal (per Nienaber JA, writing

for a unanimous Court):

‘To come to a conclusion on the disputed issues a court must make
findings on (a) the credibility of the various factual witnesses; (b) their
reliability; and (c) the probabilities. As to (a), the court's finding on the
credibility of a particular witness will depend on its impression about the
veracity of the witness. That in turn will depend on a variety of subsidiary
factors, not necessarily in order of importance, such as (i) the witness'
candour and demeanour in the witness-box, (ii) his bias, latent and
blatant, (iii) internal contradictions in his evidence, (iv) external
contradictions with what was pleaded or put on his behalf, or with
established fact or with his own extracurial statements or actions, (v) the
probability or improbability of particular aspects of his version, (vi) the
calibre and cogency of his performance compared to that of other
witnesses testifying about the same incident or events. As to (b), a
witness' reliability will depend, apart from the factors mentioned under
(a)(ii), (iv) and (v) above, on (i) the opportunities he had to experience or
observe the event in question and (i) the quality, integrity and
independence of his recall thereof. As to (c), this necessitates an
analysis and evaluation of the probability or improbability of each party's
version on each of the disputed issues. In the light of its assessment of
(a), (b) and (c) the court will then, as a final step, determine whether the
party burdened with the onus of proof has succeeded in discharging it.
The hard case, which will doubtless be the rare one, occurs when a

court's credibility findings compel it in one direction and its evaluation of
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the general probabilities in another. The more convincing the former, the
less convincing will be the latter. But when all factors are equipoised

probabilities prevail.’1%4

71. But the Commission is not dealing with a civil trial where there is normally a
lis between the parties and thus an onus resting on one or the other.
Considering the evidence that the Commission could admit, which could
include hearsay, documentary and on affidavit without the deponent testifying,
we think the proper approach is to evaluate all the evidence and come to a
view based on the probabilities. No onus can be said to lie on any of the parties
to prove or disprove any allegations made by or against them. But those

implicated in alleged wrongdoing had an obligation to place all relevant

information before the Commission.

THE STRUCTURE AND FUNCTIONING OF THE PIC

72. The structure and functioning of the PIC is set out in considerable detail so
that the Commission would be in a position to assess and explain whether any
findings of impropriety could be located in structural deficits or organisational
pathologies impeding the proper functioning of the PIC. As the testimony and
explanation of the structure indicates, sound structures and operating
procedures were largely in place but these cannot act as a complete check on

the malfeasance of public officials.

73. A comprehensive description of the structure and functioning of the PIC was
given by Ms W Louw, the acting Company Secretary at the time of her
testimony, before the Commission on 23 January 2019. She joined the PIC on

1 September 1996 as a Personal Assistant to the then Chief Director Mr

104 Stellenbosch Farmers’ Winery Group Ltd v Martell et Cie 2003 (1) SA 11 (SCA) para 5.
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74.

Badenhorst, and has since served in several positions at the PIC. She,
therefore, has an intimate knowledge of the structure and functioning of the
PIC.

In terms of section 8 of the PIC Act, the business of the PIC is controlled by a
Board of directors (the Board) which, in terms of section 6, must be determined
and appointed by the Minister, in consultation with Cabinet. The Minister is
enjoined to appoint the members of the Board ‘on the grounds of their
knowledge and experience, with due regard to the FAIS Act, which, when
considered collectively, should enable the Board to attain the objects of the
corporation™, the main object being that of a financial services provider in
terms of the FAIS Act.

The Memorandum of Incorporation

75.

76.

There was some confusion during the testimony of Dr Matjila relating to the
memorandum of incorporation (MOI) under which the PIC is currently
operating. The Commissioners had been provided with a copy of a MOI that
had been signed by the then Minister of Finance, Mr Pravin Gordhan (Minister
Gordhan), on 26 April 2013 (2013 MOI). Clause 7.1.11 of that MOI provided
that the Board ‘shall, with prior approval of the Minister, appoint the nominees
for chief investment officer (ClO), chief financial officer (CFO) and chief
operations officer (COOQ) to those positions as employees, in accordance with
applicable labour legislation’. It was common cause that the PIC has been
operating without a ClIO and COO. Dr Matjila was appointed to the position of
CEO in December 2014.

It appears that the vacancy in the position of CIO, a position Dr Matjila had
held before his appointment as CEO, was never filled. Similarly, the position
of COO was never filled after Ms Petronella Dekker (Ms Dekker), who had

105 Section 6(3) of the PIC Act.
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77.

held that position from 2012 until 2015, vacated the position when she was
appointed Executive Head: Corporate Services. The evidence has revealed
that on 24 March 2017, Minister Gordhan wrote to his deputy, Mr Mcebisi
Jonas (Mr Jonas), in his capacity as chairman of the Board, advising that he
(Minister Gordhan) had identified three sub-clauses in the 2013 MOI which
needed to be amended, namely, sub-clauses 7.1.12, 7.3.1 and 7.3.6.

One of the proposed amendments (sub-clause 7.1.12) would make provision
for the CEO and CFO becoming ex-officio directors of the Corporation.
Minister Gordhan also requested that the PIC call a shareholders’ meeting
within two days of the date of his letter.1% However, on 29 March 2017 the
Board, in addition to approving the Minister’s proposed amendments, resolved
to approve further amendments, including the deletion of sub-clause 7.1.11.
The effect of the deletion would be the elimination of the positions of CIO¥7
and COO in the PIC. Section 16(1) of the Companies Act provides:

‘A company’s Memorandum of Incorporation may be amended-

@...;

(b)...;or

(c) at any other time if a special resolution to amend it-

is proposed by-

(aa) the board of the company; or

196 A copy of the letter is annexure ‘DD 30’ of Dr Matjila’s statement.

107 The abolition of the position of CIO was in line with an organisational restructuring that took place, according to Dr
Matjila’s testimony (para 102 of his statement signed on 17 July 2019) in 2014 and 2015, resulting in the CIO position
being split into four Executive Heads of investments, namely of Listed Investments, Private Equity & Structured
Investments, Developmental Investments, and Properties.
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(bb) shareholders entitled to exercise at least 10% of the voting
rights that may be exercised on such a resolution; and

is adopted at a shareholders meeting, or in accordance with

section 60, subject to subsection (3).’

78. At a shareholders meeting held on 29 March 2017 a special resolution was
passed in terms of which ‘the existing Memorandum of Incorporation of the
Public Investment Corporation . . . is hereby amended’. All the proposed
amendments were accordingly approved and Minister Gordhan signed the
amended version of the MOI on 30 March 2017 (amended MOI/MQI).1%¢ The
amended MOI was accepted and filed by the Commissioner of the Companies
and Intellectual Property Commission (CIPC) on or about 19 April 2017.1%°

79. We are therefore satisfied that the statutory procedures to amend the PIC’s
2013 MOI were followed and that the amendments were, consequently, valid.
It is, however, common cause that subsequent to Mr Gigaba succeeding
Minister Gordhan as Minister of Finance in March 2017 he requested the
Board, in a letter dated 19 April 2017, to not implement the amended MOI and
that the 2013 MOI remain in existence until he had familiarised himself with
the PIC. Although the CIPC accepted Minister Gigaba’s request on 15 May
2017, it needs no emphasising that the attempted substitution of the amended
MOI was not in accordance with statutory requirements. Section 16(5) of the

Companies Act states:

‘(5) An amendment contemplated in subsection (1)(c) may take the form of-

108 Copies of the resolution passed at a shareholders meeting on 29 March 2017 and of the amended MOI are attached
as ‘Appendix 4’ and ‘Appendix 5’ respectively.

108 A copy of letter dated 19 April 2017 attached as ‘Appendix 6'.
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(&) a new Memorandum of Incorporation in substitution for the existing

Memorandum; or

(b) one or more alterations to the existing Memorandum of Incorporation by-

(O N

(i) deleting, altering or replacing any of its provisions;

(i)  inserting any new provisions into the Memorandum of Incorporation;

or

(iv)  making any combination of alterations contemplated in this

paragraph.’

A valid substitution of the 2013 MOI for the amended MOI required a special
resolution to do so, proposed by the Board or the shareholders, through
Minister Gigaba. There was no evidence before the Commission of any such

resolution.

In an affidavit deposed to on 24 July 2019 in support of an application for leave
to cross-examine Dr Matjila, former Minister Gigaba states that as far as he
was aware, at the time that he requested that the 2013 MOI be reinstated, the
amended MOI ‘was not yet operational at the PIC 0. That may well be so. But
what matters, in our view, is the date upon which the Notice of Amendment
was filed with the CIPC. Section 16(9)(b) of the Companies Act decrees that
in a case other than where an amendment to a company’s MOI changes the
name of the company, the amendment takes effect on the later of ‘(i) the date
on, and time at, which the Notice of Amendment is filed; or (ii) the date, if any,

set out in the Notice of Amendment’. According to Ms Mathebula, the company

110 Para 41 of Mr Gigaba’s statement signed on 24 July 2019.
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secretary at the relevant time, the 2013 MOI, ‘was refiled with CIPC thereby
withdrawing the new MOI [amended version]. The 2013 MOI was accepted by
CIPC on 15 May 2017’.11! By that time the amended MOI had already been
accepted and filed, at the latest, on 19 April 2017.

82. Dr Matjila stated the following during his testimony:

‘The MOI [amended version] was amended and the notice of
amendment filed with CIPC on 30 March 2017.1%?

83. This evidence was not contradicted. In any event, it is not in dispute that the
actual amended MOI was filed on 30 March 2017. It therefore came into effect
on 30 March 2017 or at the latest on 19 April 2017 (s 16(5) of the Companies
Act). In the absence of any evidence to the contrary, we conclude that the
PIC’s current MOI is the amended MOI, which was signed by former Minister
Gordhan on 30 March 2017 and accepted by CIPC on 19 April 2017, on which

date a ‘Certificate of Confirmation’ was issued.

The Composition of the Board

84. Clause 7.1.1 of the Corporation’s MOI provides that the Board ‘shall comprise
of no less than 10 and no more than 15 directors . . .". The shareholder, defined
in the MOI as the State acting through the Minister, is required, in terms of
clause 7.1.2.1 to ensure that the Board consists of executive and non-
executive directors. Thus, at the time of appointment of the Commission, the
following individuals served as members of the Board:

Non-Executive Directors:

11 para 176 of Ms Mathebula’s statement signed on 24 April 2019.
112 Para 199 of Dr Matjila's statement signed on 17 July 2019.
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85.

86.

1. Deputy Minister Mondli Gungubele - Chairperson

2. Dr Xolani Mkhwanazi - Deputy Chairperson

3. Ms Sandra Beswick

4. Mr Trueman Goba

5.  Ms Dudu Hlatshwayo

0. Mr Pitsi Moloto

7. Ms Mathukana Mokoko

8. Ms Lindiwe Toyi

9. Ms Sibusisiwe Zulu

Executive Directors

1. Dr Daniel Matjila - Chief Executive Officer

2. Ms Matshepo More - Chief Financial Officer

Two former non-executive directors, Dr Claudia Manning (Dr Manning), who
testified before the Commission and Ms Tantaswa Fubu (Ms Fubu) had

resigned from the Board on 22 July 2018 and 31 July 2018, respectively.

Ms Sandra Beswick (Ms Beswick), former non-executive Board member, gave
evidence on 27 February 2019. In paragraph 9 of her statement, dealing with
the resignation of the Board, she states that the Board was informed by the
Chairperson, Mr Gungubele, that he had received a call from the Minister of

Finance, Mr Tito Mboweni (Minister Mboweni). They were told that Minister
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Mboweni said, ‘the Board should consider resigning immediately, failing
which, he will fire us and appoint an interim Board within the next week.’ Her
statement continues, stating that, This demand was highly irregular because
the repercussions could be disastrous for the PIC as it could lose its FAIS
licence and was in contravention of the Companies Act. All nine members of

the Board agreed to resign’ and issued a letter to the Minister of Finance.

They advised the Minister, in their letter of resignation, that they were prepared
to continue as Board members until an interim Board had been appointed.1*3
The Minister accepted the Board members’ resignation on 15 February 2019
and an interim Board was later appointed to serve for the period 12 July 2019

to 31 July 2020, consisting of the following non-executive directors (NEDS):

1. Dr Reuel Khoza - Chairman

2. Dr Xolani Mkhwanazi - re-appointed: Deputy Chairman
3. Ms Sindi Mabaso-Koyana

4, Ms Irene Charnley

5. Ms Tshepiso Moahloli

6. Ms Maria Ramos

7. Ms Barbara Watson

8. Mr Ivan Fredericks

113 Para 9 of the statement of Ms Sandra Beswick signed on 27 February 2019 and para 24 of the statement of Ms
Dudu Hlatshwayo signed on 26 February 2019.
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89.

9. Mr Zola Saphetha

10. Mr Bhekithemba Gamedze

11. Dr Angelo De Bruin

12. Professor Bonke Dumisa

13. Advocate Makhubalo Ndaba

14. Mr Pitsi Moloto (re-appointed) and

15. Mr Mugwena Maluleke.

It should be noted that the current MOI makes provision for a Board of ten and
no more than fifteen people. Appointing fifteen NEDs plus the CEO and the
CFO as ex officio membrs means that the Board is operating in breach of its

MOI with seventeen directors.

According to Ms W Louw, the Board retains control over the operations of the
PIC through well-developed structures such as various Board committees and
comprehensive delegations of authority (DoA), in terms of which
responsibilities for different kinds of transactions are delegated to a variety of
role players in the PIC investment divisions. The following Board committees

have been established:

1. Audit and Risk Committee (ARC), a statutory committee in terms of

section 94 of the Companies Act, which provides oversight in respect of

audit, compliance and risk management.
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2. Social and Ethics Committee (SEC), established in terms of regulation
43 of the Regulations promulgated under the Companies Act. (All State

— owned entities are required to have a SEC in place).

3. Directors Affairs Committee (DAC), which serves as a nomination
committee focusing on evaluations and nominations for appointments of

persons to the Board of PIC investing companies.

4. Human Resources and Remuneration Committee (HRRC), which
ensures that formal and transparent procedures are followed in respect

of remuneration policy and labour relations matters.

5. Information, Communications and Technology Governance Committee
(ICTGC), constituted in terms of Principle 12 of the King IV Report
focussing on, amongst others, information and technology governance
and cyber security. According to Principle 12 of King 1V, the purpose of
IT governance is to support the organisation to set and achieve its

objectives.

6. Investment Committee (IC), provides oversight and decision making on

investment activities.

Three Fund Investment Panels (FIPs) have been established as sub-
committees of the Investment Committee (IC). These FIPs have been
authorised to deliberate and make investment decisions on unlisted
investments, including properties in accordance with the relevant DoAs. The

sub-committees are:

1. Property Fund Investment Panel (Prop FIP), which assists the IC with
oversight in respect of direct and indirect property investments;
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2. Social and Economic Infrastructure and Environmental Sustainability
Fund Investment Panel (SEIES FIP), which assists the IC with oversight

in respect of unlisted social and economic infrastructure investments.

3. Private Equity, Priority Sector and Small Medium Enterprise Fund
Investment Panel (PEPSS FIP), which assists the IC with oversight of

private equity, Priority Sector and Small Medium Enterprise Investments.

91. The structure described above is contained in the following diagram4:

114 At page 26 of Ms Wilhelmina Louw’s statement signed on 16 January 2019.
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The individuals who serve on these Board committees are all members of the Board

as envisaged in section 7(1) of the PIC Act.

11 The Board has issued DoAs in respect of the following:

1. Corporate Governance/Affairs;

2. Unlisted Investments;

3. Listed Investments; and
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4. Property Investments.

92. The powers of the Board and management committees are set out in the
DoAs. In addition, policies and procedures have been developed, which are
designed to influence, determine and guide all major investment decisions and

actions.

The Executive Committee

93. The responsibility of the day to day management of the PIC rests with the CEO
in line with the approved DoA framework and the strategic direction set by the
Board. The CEO is assisted in the discharge of further responsibilities by an
Executive Committee (EXCO), comprising the CEO as Chairman, the Chief
Financial Officer (CFO) and the Executive Heads of the ten PIC divisions,

namely:

1. Research and Project Development;

2. Impact investing;

3. Private Equity and Structured Investment Products (SIPS);

4. Property Investments;

5. Listed Investments;

6. Investments Management;

7. Human Resources;

8. Risk;

Report of the Judicial Commission of Enquiry into Allegations of Impropriety at the Public
Investment Corporation Page 227 of 794



94.

95.

9. Legal Counsel, Governance and Compliance; and, lastly

10.Information Technology.

The heads of internal audit and corporate affairs, the general manager of
finance, executive assistant to the CEO and the Company Secretary are

permanent invitees to the EXCO meetings.

The EXCO has established six sub-committees, three of which relate to
corporate affairs and the other three to assets under management. These sub-
committees are in line with the PIC investment strategy to instil a culture of
compliance and good governance, so as to ensure that the Corporation’s
governance processes and affairs are conducted in a transparent, fair and
prudent manner and that accountability becomes a certainty. The sub-

committees are:

1. Information Technology and Risk Committee, which provides oversight
of IT related activities within the PIC and ensures that an appropriate
Enterprise Risk Management Framework is in place and operates

effectively.

2. Finance and Valuations Committee, which reviews inputs, assumptions,
valuations and methodology and calculations, fair values of listed and

unlisted investments for reporting to clients;

3. Employer Equity Committee, which is responsible for ensuring
compliance in the workplace with all the requirements of the Employment

Equity Act;

4. Portfolio Management Committee (Unlisted investments) (PMC-UI),
which is responsible for oversight of implementation of the PIC’s

investment strategy in respect of unlisted investments and for the
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approval or otherwise of unlisted investments, including property
investments, in line with the relevant DoAs and approved policies.

5. Portfolio Management Committee (Listed Investment) (PMC-LI), which
is responsible for oversight of implementation of the Corporations
investment strategy for listed investments and approval of listed
investment transactions in line with the relevant DoA and approved

policies.

6. Asset Allocation Committee (AAC), established in 2012 and whose
responsibility includes the screening of unlisted investment proposals
received by the PIC through a deal screening task team before they are
submitted to the PMC-UI for considering whether or not the proposal

should proceed to the next stage, namely, Due Diligence (DD).
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The Executive Committee and its Sub-committee structures are depicted below?!*®:
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Client mandates

96. The PIC’s clients have provided the PIC with investment mandates, which set
out, among others, their investment objectives, risk appetite, investment
parameters as well as the asset class allocations. In order to ensure
compliance with client mandates, the PIC utilises a special system, which
enables it to capture the mandates for monitoring purposes. According to Ms
W Louw, the PIC reports to clients on a monthly and quarterly basis, detailing,
among other things, portfolio performance. Clients are thus able to engage
with the PIC during these presentations and to seek clarity, if they so wish. For
illustrative purposes we refer to the GEPF’s mandate, as the Corporation’s

largest client.

115 At page 29 of Ms Wilhelmina Louw’s statement signed on 16 January 2019.
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98.

The relationship between the PIC and the GEPF is governed by an Investment
Management Agreement (IMA) concluded on 12 June 2007.1%¢ In terms of the
IMA, the GEPF granted the PIC a power of attorney and appointed it as an
investment manager with the authority to act as its agent ‘in managing and
administering the portfolio within the constraints specified in the IMA . . . and
subject to any policies of the GEPF which are appended to the IMA’.1Y’
Annexure ‘A’ to the statement of Mr Abel Sithole (Mr Sithole), the principal
executive officer of the GEPF, is a policy document that sets out the strategic
asset allocation percentages and the strategic limits to be applied in a
diversified portfolio. It should be noted that in a letter addressed to the former
CEO of the PIC, Dr Matjila, dated 26 October 2017, the principal executive
officer of the GEPF stated that the Fund had resolved that the PIC ‘is required
to seek approval from the GEPF for any single investment above R2 billion for

unlisted and property investments’.

This will be dealt with in more detail in the section addressing ToR 1.17, below.

Investment process

99.

In the main, two senior officials of the PIC gave uncontested testimony on the
investment processes followed when dealing with a proposed transaction,
namely, Mr Fidelis Madavo (Mr Madavo), Executive Head of Listed
Investments and Mr Roy Rajdhar, Executive Head of Impact Investing, which
lies under the unlisted investments division. Both report directly to the CEO.

We deal with the listed and unlisted divisions separately.

116 A copy of the agreement is annexed to the statement of Mr Abel Sithole, signed on 15 July 2019, the principal
executive officer of the GEPF. The document appears in the confidential section of the annexures to that statement,
marked as ‘Bundle B’ and thus does not form part of the record.

17 Para 7.4.3 of Mr Sithole’s statement signed on 15 July 2019.
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Listed Investments

100. The Listed Investments division covers listed equities, listed property, listed
fixed income securities, cash and money markets portion of the client
mandate. Transactions concluded by the Listed Investments division are dealt
with through three governance committees, in line with the PIC’s DoA, namely,
the Portfolio Management Committee: Listed Investments (PMC-LI), the

Investment Committee and, where appropriate, the PIC Board.

101. The members of the PMC - LI are:

1. The CEO (Chairman)

2. The CFO

3. Executive Head: Listed Investments

4. Executive Head: Risk

5. Executive Head: Legal Counsel, Governance and Compliance

Executive Head: Research and Project Development

6. Executive Head: Investment Management

7. General Manager: Listed Equities

8. General Manager: Fixed Income and

9. General Manager: Externally Managed Funds.

102. Transactions under the Listed Investments division go through the following

process:
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The Public Investment Corporation (PIC) receives
applications for funding through unsolicited
applications from clients or advisors, referrals by
other funding institutions or strategic partners,
Initial Public Offerings and Book Builds and Rights
[ssues

Team prepares a scoping report requesting
approval for the application to be referred for due
diligence. Scoping Report contains in effect the
initial Due Dilligence of the Transaction Team

The scoping report is submitted to the Executive
Head for review and approval to be submitted, via
the Company Secretary, to the Portfolio
Management Committee of Listed Investments
(PMC1)

[ Upon receipt of an application, the Investment ]

the referral of the inestement opportunity for due
diligence

will request the Executive Heads of Risk, Legal and
Environmental, Social and Governance (ESG)
divisions for resources to perform their own due

[PMCl will either approve or decline the request for
[ diligence for the proposed transaction

If PMC1 approves the request, the Investment Team]

( )

Each team prepares independent reports focused on
their area of expertise. The reports broadly cover
commercial, financial, technical and operational,
legal and regulatory, and ESG areas
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( )
Investment Team also prepares an appraisal

report recommending either an approval or
rejection of the investment. The report is
prepared while/concurrently with ESG, Risk

and Legal are preparing thie reports.
. J

( )

The appraisal report is reviewed and signed off
by the Executive Head: Listed Investments
before it is submitted to the Portfolio
Management Committee (PMC2)

(" The appraisal report will be accompanied by )
independent reports from ESG and Risk and
Legal (signed off by their Executive Heads) and
incorporate the due diligence findings and the
controls to be implemented to mitigate any
 riskidentified during the due diligence. )

PMC2 will consider the four reports and
deliberate on the matter. PMC will either
approve or decline it or refer it back to be
reworked

( )
If the proposed transaction does not fall within
PMC2's Delegation of Authority, it will be
approved for onward transmission to a higher
Committee (either the Investment Committee
or the Board)
. V,

(" If the transaction is approved, the Company
Secretariat will prepare a resolution to be
signed off by the Chairperson, who will be the
CEO or another designated person. The
contracting phase will then begin. This phase
varies depending on the nature of the
_ investment. Y,
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103. There are differences in the processes followed for Book Builds and Rights
Issues due to the real time nature of listed market events. Because of the type
of transactions that will be discussed below, which do not include Book Builds

or Rights Issues, nothing more will be said about these two types of
investments.

Unlisted Investments

104. The process of transactions under the unlisted investments division:

e A

The unlisted investment portfolio comprises the
following divisions: Private Equity, Impact Investing and
Unlisted Properties. Private Equity and Impact Investing

cover the unlisted debt and unlisted equities portion of
the client mandate

Private Equity relates to investing in transactions where shares
change hands between parties; while Impact Investing relates to
investing in a start-up venture or expanding existing enterprises

Both the Private Equity and Impact Investing divisions follow
similar investment processes and are guided by the provision
of client mandates

Transactions are dealt with by the Asset Allocation
Committee; Portfolio Management Committee; Fund
Investment Panels; Investment Committee (IC), and

Social and Ethics Committee as per the respective DOA.
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4 )

The PIC receives funding applications by various means which could
include the following: Unsolicated applications from clients or their
advisors; Deal origiation by PIC investment prfessionals; Referrals by
other funding institutions; From strategic partners; Delisting from PIC
listed investment portfolio.

- J

4 )

Upon receiving an application, a letter of acknowledgment will be prepared and sent to
the potential client. An initial desktop review of the application will be conducted by the
investment team to ascertain whether it complies with PIC investment mandate
requirements, particularly in relation to meeting financial return requirements and the
level of developmental impact and nature of the project.

- J

If the application, based on desktop evaluation, meets the mandate
requirements, the investment team will prepare a deal screening report for
submission to the Executive Head for review and approval for onward
submission to the Deal Screening Task Team ("DSTT"), a structure within
the Asset Allocation Committee

The investment team will make a presentation to DSTT requesting approval to submit the scoping
report to the Portfolio Management Committee: Unlisted Investments ("PMC-U1"). The purpose of this
Scoping Report is to obtain approval to proceed to due diligence and, where necessary, incur costs in
appointing consutlants to assist in certain parts due diligence.
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4 )
In preparing the scoping report, inputs will be obtained
from the Portfolio Management and Valuation,
Environmental, Social and Governance, Legal and Risk
divisions. The scoping report, once complete and signed by
the Executive Head will be submitted to PMC. The scoping
report will be to request the PMC for approval to go to due
diligence.

NS J

4 )

Having considered the submissions, PMC-UI will either
approve, decline or refer the submission back to the
investment team for further work to be done

- J

[ )

Upon receiving approval from PMC:UI, the investment team
will request from the various EH's from Risk, Legal and ESG
divisions for resources to asist on the due diligence on the
proposed transaction. The investment team will prepare the
engagement letter and indicative term sheet which is
reviewed by Legal before forwarding it to the potential
client for review and sign-off in line with the DOA.

- J

é )

The due diligence can be conducted using internal or external
resources depending on a number of factors including but not
limited to complexity of the transaciton and availability of
internal capacity. Appointment of external resources will be
done in line with the unlisted procurement policy.

NS J
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4 )

Once the due diligence is completed, the investment team will
prepare an Appraisal Report for submission to PMC-UI. The
appraisal document will be reviewed and signed off by the EH of
the relevant division prior to submission to PMC-UI. The appraisal
report will be accompanied by independent reports from ESG, Risk,
and Legal divisions and these reports will incorporate the due
diligence findings and the controls to be implemented to mitigate
any risks identified during the respecetive due diligence
investigations.

o J

4 N

PMC-UI will consider the submissions and either approva or
decline same or refer the submission back to the investment team
for rework. if the submission is declined by the PMC:U]I, the
investment team will prepare a decline letter to be signed in line
with the DOA. If it does not fall withint the PMC:UI DOA, the
transcaction will be referred for onward submission to a different
committee for consideration. The relevant committee would
typically be the Board, IC or its sub-commitees.

- )

4 N

If the proposed transaction falls within PMC:UI DOA, the PMC:UI
will approve the transaction and the investment team will
accordingly prepare an approval letter which will be signed in
line with the DOA. This letter will be submitted to the potential
client. The Company Secretary will prepare a resolution which is
signed by the approving committee chairperson. If referred back
for rework, the investment team will rework and resubmit to
PMC:UL

- )

Report of the Judicial Commission of Enquiry into Allegations of Impropriety at the Public
Investment Corporation Page 238 of 794



DEVELOPMENTS AT THE PIC SINCE THE JAMES
NOGU/NOKO/LEIHLOLA EMAILS

105

106.

107.

. The James Nogu/Noko and Leihlola emails led to an atmosphere that was not
conducive to good, healthy and effective working relations between members
of the Board and between the Board and certain senior executives, particularly
the CEO and CFO. (For convenience we shall refer to the emails collectively
as the ‘James Nogu emails’.)!!8 Six witnesses testified before the Commission
in this regard, namely Dr Manning, Ms Hlatshwayo, Mr Gungubele, Ms
Beswick, Ms Zulu (all non-executive directors) and Dr Matjila. Although the
names of the non-executive directors have been mentioned in the sequence
in which they testified, we will not necessarily refer to their evidence in the

same sequence.

Ms Hlatshwayo was appointed as non-executive director of the PIC Board on
1 December 2013. She is a member of the Institute of Business Advisors of
Southern Africa and has held, among others, positions of General Manager at
the Absa Retail Bank and Group Executive at Transnet (SOC) Ltd. She
presented evidence on the period before the James Nogu anonymous emails
of August 2017 and the period thereafter. She depicted the PIC as stable,
peaceful and productive, where Board members could debate, argue and
disagree with each other professionally. There had never been any
resignations from the Board before terms had ended. In essence, the Board
was uni-directional and focused on carrying out its fiduciary duties, meetings
were scheduled and not cancelled at short notice, and Board packs properly

prepared.

After the emergence of the emails, the PIC environment became fearful,

stressful, suspicious, disgruntled and very unproductive. Low staff morale and

118 The dates of the emails are: 31 August 2017, 5 September 2017, 13 September 2017, 28 January 2019 and 30
January 2019.
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108.

109.

lower levels of productivity could be felt throughout the organisation. Board
meetings were fractious and focused on the allegations and how to deal with

the emails.

The situation deteriorated significantly with Minister Gigaba and Deputy
Minister Buthelezi becoming shareholder representative and chairman of the
PIC respectively, after their appointment on 30 March 2017. With regard to an
urgent Board meeting held on 26 September 2017, at the instance of Minister
Gigaba, Ms Hlatshwayo testified that the meeting was tense, aggressive and
unpleasant, with the Minister demanding answers from the Board on ‘why the
media had dragged his name into the PIC issues and wanted to know what
the PIC Board was going to do to cleanse his name’'1® He allowed only certain
Board members to speak, but later relented and allowed others to express
their views. Once all had spoken, including Dr Matjila, Minister Gigaba's tone
changed and he became reconciliatory and indicated his support and
confidence in the Board and Dr Matjila. After the Minister had issued a media
statement on 9 October 2017, the Board sought an engagement with him, but

no meetings materialised.

Minister Gigaba and Deputy Minister Buthelezi were replaced by Minister
Nhlanhla Nene as Minister of Finance, with Mr Gungubele his deputy. On 14
May 2018, Minister Nene requested the Board to report on the James Nogu
emalil allegations against the CEO and CFO. He proposed a meeting with the
Board that did not materialise. However, as chairman, Deputy Minister
Gungubele convened an urgent Board meeting on 18 May 2018, which was
confrontational and accusatory, in tone and content. He accused the Board of
not having followed due process, and having exonerated the CEO based on
incomplete evidence. Ms Hlatshwayo’s observation was that Deputy Minister

Gungubele, as Chairman of the Board, did not have an enquiring approach

119 Para 14.2.1.2 of Ms Hlatshwayo’s statement signed on 26 February 2019.
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111.

and already had strong views on the events that had occurred. The meeting
did not reach any conclusion on the way forward. Board members found the
engagement belitting and felt ambushed and attacked by his allegations.
Board members also found Deputy Minister Gungubele’s approach to the
UDM application???, brought in the Pretoria High Court, unacceptable. He had
participated in a meeting at which the Board resolved, with his support, to
oppose the UDM application, yet, contrary to that resolution, he deposed to
an affidavit, in his personal capacity, in which he made it known that he was
not opposing the application. There had been no consultation with the Board
regarding this approach and members wanted to resign due to this untenable
situation. Both Dr Manning and Ms Fubu tendered their resignation, reflecting
the increasing divisions in the Board. On the other hand Minister Nene filed

an affidavit opposing the application.

An extraordinary general meeting was convened by Minister Nene on 25 July
2018, where the Board was instructed to conduct a forensic investigation on
the Nogu/MST allegations and to develop a plan of action by 17 August 2018.
Subsequently, after some consultation with counsel, the Board appointed
Advocate Geoff Budlender SC (Adv Budlender SC) to conduct the

investigation.

The evidence of Ms Hlatshwayo on these developments, including the disunity
within the Board is, to a large extent supported by that of Dr Matjila, among
others. His evidence is to the effect that after the Board had investigated the
allegations made in the James Nogu emails concerning him, the Board
cleared him at its meeting held on 29 September 2017, with one non-executive
director dissenting. Despite Dr Matjila’s name having been cleared, negative
media reports about the PIC continued, hence Minister Nene’s instruction to

the Board that an independent forensic investigation be conducted into the

120 United Democratic Movement v Dr Dan Matjila and others, case no: 41772/18.
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113.

114.

James Nogu allegations. In his report!?!, Advocate Budlender SC found that
there was no evidence of a romantic relationship between Dr Matjila and Ms
Pretty Louw (Ms P Louw) and that no impropriety could be found in the MST

transaction.

Dr Matjila was aggrieved by the action of the chairman of the Board, Deputy
Minister Gungubele, of failing to oppose the UDM application to have him
suspended for the very allegations of which he had been cleared. Dr Matjila
met the chairman at his office in Cape Town at the former’s instance and
advised him that he had decided to exit the PIC in due course, but only once
the Budlender Report had been released. Apparently, the chairman had not,

as yet, shared the report with the other non-executive directors.

The Board then put together a task team consisting of Dr Mkhwanazi, Ms Toyi
and Dr Goba to negotiate the CEQO’s exit. When Dr Matjila subsequently met
the task team, Dr Mkhwanazi was not in attendance, apparently because he
wanted the CEO to first present a letter of resignation. Dr Matjila reluctantly
delivered a letter on 7 November 2018 in which he made certain exit proposals
to the Board.

On 23 November 2018, Dr Matjila was called to a Board meeting at 18:00. His
letter was tabled at this meeting for the first time, although already in public
circulation. At this meeting, the chairman informed him that the Board had
accepted his resignation with immediate effect. His protestations that he had
not resigned but had merely given an exit proposal containing, amongst
others, an intention to give notice to resign in keeping with his contract, fell on
deaf ears. The chairman’s response was that his employment contract had

been terminated.

121 The Budlender Report, Appendix Three to the report.
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117.

. According to Ms Hlatshwayo, it appeared to her that there were members of
the Board who went to the meeting already knowing what was going to
happen. It was at that meeting where the CFO, Ms Matshepo More (Ms More),
was appointed as acting CEO, ‘with [the chairman] using his casting vote . . .
to secure this as the Board was split down the middle’. A little over two months
thereafter, at a Board meeting on 1 February 2019, the Chairman, having
taken a call from the current Minister of Finance, Minister Mboweni, informed
the rest of the members of the Board that the Minister wanted the whole Board
to resign immediately, failing which they would be dismissed by Monday, 4
February 2019. Ms Hlatshwayo said the mood became one of indignation and
the Board members decided to resign en masse. A letter to that effect was
dispatched to Minister Mboweni. However, they continued with their function

until the interim Board was appointed as mentioned above.

Dr Manning, who was appointed to the Board on 1 December 2015 and served
on the IC, the DAC, the ICTGC and the SEC, confirmed that the period
between September and December 2017 ‘can best be described as a
tumultuous one, characterised by fierce divisions in the Board creating a tense
and polarised environment’.*?> Both Board and management, she said, were
devoting considerable time to managing the crisis, rather than the core
business of the PIC. The Board remained divided on the need for an
independent investigation, particularly given the urgent application launched
by the UDM in June 2018, seeking an order directing the Minister to suspend
the CEO and to conduct an independent inquiry into the MST transaction and
the allegations of a corrupt relationship between the CEO and a woman

alleged to be his girlfriend.

Deputy Minister Gungubele was appointed as Chairman of the Board of the
PIC in May 2018. He confirmed that the Board ‘found itself divided on issues

122 At page 18 of the Transcript for day 5 of the hearings held on 29 January 2019.
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relating to the former CEO, Dr Matjila’*?® and that when the Board members
disagreed ‘there would [be] so much tension’'?4, He also confirmed taking a
stance in the UDM application that was contrary to that of the Board, which he
had earlier supported. He did this to indicate that the Board ‘was not fulfilling

its fiduciary duties’.

Ms Beswick was appointed as non-executive director of the PIC in 2015 and
served on several Board committees. Her evidence corroborates the versions
of Ms Hlatshwayo and Dr Manning in all material respects. She added,
however, that when Minister Gigaba suspended the Board and committee
meetings, crisis management became the order of the day with innumerable
special meetings called to deal mainly with media statements and anonymous
emails. Highly confidential documents, including Board papers, transaction
reports and correspondence were leaked to the media and other external
parties. Board meetings became highly contentious resulting in strong
divisions and mistrust between Board members. Ms Beswick’s view was that
Deputy Minister Gungubele’s action of not opposing the UDM application
amounted to ‘undermining his own Board in public which further fuelled the
divisions among Board members, leading to the resignation of Dr Manning

and Ms Tantaswa Fubu’, which weakened the Board.

Ms Zulu became a member of the Board of the PIC in October 2015 and
served as such until the Board was replaced with the Interim Board on 12 July
2019. She served on various Board committees, including the IC. Ms Zulu did
not dispute the allegations about a divided Board, but stated that the division
was caused by two issues: firstly, the Board’s handling of the allegations
against Dr Matjila and exonerating him without allowing for an independent
process of investigation. The second issue was whether disciplinary actions

taken against certain employees based on the James Nogu emails were

123 para 4 of Deputy Minister Mondli Gungubele’s statement signed on 25 February 2019.
124 | bid.
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reasonable, justified, fair and independent. Ms Zulu maintained, though, that
the differing views and positions taken on matters were ‘a clear illustration of
independence and activeness of directors ... [acting] without any fear or
favour’.125

With regard to Ms Beswick’s evidence that she wrote letters of suspension in
respect of Messrs Madavo and Seanie, Ms Zulu, disputing the allegations,
said it is in her nature to make her own notes on deliberations at Board
meetings, which she will read out when it is her turn to take the floor to make
a contribution. At the special Board meeting convened on 21 January 2019,
which ran from 4pm to 2am, Ms Zulu said the company secretary took her
notes and typed the letters of suspension. Ms Zulu also denied the allegation
that when the Board was dealing with the CEQO’s letter, expressing his
intention to resign, she appeared to have been fully prepared and to have read
documents of which no other member had had sight. She asserted that she
only expressed her views that the letter contained a resignation, with the only

issue being the date on which it would come into effect.

The James Nogu emails and media reports about the PIC not only affected
the Board but also senior employees of the PIC. On 5 December 2017, Ms
Vuyokazi Menye (Ms Menye), who was the Executive Head: Information
Technology, and Mr Simphiwe Mayisela (Mr Mayisela), who was the Senior
Manager: Information Security were charged with ‘accessing unauthorised
documentation during an investigation commissioned to unearth the
penetration of the PICs mailing list and intercepting emails of Executive
Directors without obtaining the necessary approval. They were also alleged,
inter alia, to have withheld information in a case opened against the CEO
under the pretext that it was erroneously done and for obtaining draft Board

minutes without prior approval, for the sole purpose of advancing their case,

125 At page 18 of the Transcript for day 62 of the hearings held on 13 August 2019.
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while purporting to be assisting the investigation regarding the identity of
James Nogu. Ms Menye left the PIC, having reluctantly accepted a settlement
figure of approximately R7.5 million on 11 April 2018. This is dealt with in detalil
in Chapter Ill: ToR 1.13.

Mr Mayisela was dismissed following a full disciplinary process. Both cases
will be dealt with more fully below during discussions on allegations of

victimisation (ToR 1.12) and mutual separation agreements under ToR 1.13.

Ms Bongani Mathebula (Ms Mathebula), the Company Secretary, who was
placed on suspension on 11 April 2018, was charged with, inter alia, breaching
her duty of good faith and confidentiality as an employee in her position as
Company Secretary, in that she caused the distribution and/or copying of
confidential PIC information. The chairman of the disciplinary committee
found her guilty and recommended that she be dismissed with immediate
effect. However, having been recommended for dismissal, Ms Mathebula
returned to occupy her position of Company Secretary on 27 March 2019 after

the Board resolved to not implement the recommended sanction of dismissal.

Ms More, and Mr Fidelis Madavo (Mr Madavo): Executive Head: Listed
Investments are currently under suspension and face disciplinary charges
relating to their conduct in handling a particular transaction, namely AYO,
which will be discussed in ToR 1.1 below. Mr Victor Seanie (Mr Seanie), the
Assistant Portfolio Manager: Non-Consumer Industrials, faced disciplinary
charges over the same transaction. His disciplinary hearing was concluded,
finding him guilty and he was dismissed on 22 October 2019 with one month’s

pay in lieu of notice.

A further indication of how the turmoil affected the PIC is the fact that of the
12-person executive, plus Cosec, at least eight have faced

dismissal/disciplinary charges or resigned.
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CHAPTER Il = LEGISLATIVE AND REGULATORY FRAMEWORK

THE FINANCIAL ADVISORY AND INTERMEDIARY SERVICES ACT
37 of 2002 (FAIS Act)

1. Section 6A(1) states as follows:
‘The registrar, for purposes of this Act, by notice in the Gazette —
(a) must-
0] classify financial services providers into different categories;

(i) determine fit and proper requirements for each category of providers;
and

(i) in each category of providers determine fit and proper requirements

for —
(aa) key individuals or providers;
(bb) representatives of providers;
(cc) key individuals of representatives of providers; and
(dd) compliance officers; and
(aA) may classify representatives into different categories; and

(b) may determine fit and proper requirements for providers, key individuals,
representatives, key individuals of representatives and compliance officers

in general.’
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2.

Section 7(1) states that:

‘With effect from a date determined by the Minister by notice in the Gazette, a

person may not act or offer to act as a-

(a) financial services provider, unless such person has been issued with a

licence under section 8; or

(b) a representative, unless such person has been appointed as a

representative of an authorised financial services provider under section 13.”

Section 8 of the FAIS Act details the process of application for authorisation
as a FSP:

‘Application for authorisation
(1) An application for an authorisation referred to in section 7(1), including an
application by an applicant not domiciled in the Republic, must be submitted to
the Authority in the form and manner determined by the Authority by notice on
the Authority’s web site, and be accompanied by information to satisfy the
Authority that the applicant complies with the fit and proper requirements.

(1A) If the applicant is a partnership, trust or corporate or unincorporated body,
the application must be accompanied by additional information to satisfy the
Authority that every person who acts as a key individual of the applicant
complies with the fit and proper requirements for key individuals in the category
of financial services providers applied for to the extent required in order for such
key individual to fulfill the responsibilities imposed by this Act.

(2) The registrar may -

(a) require an applicant to furnish such additional information, or
require such information to be verified, as the registrar may deem
necessary; and

(b) take into consideration any other information regarding the

applicant or proposed key individual of the applicant, derived from
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whatever source, including the Ombud and any other regulatory or
supervisory authority, if such information is disclosed to the applicant

and the latter is given a reasonable opportunity to respond thereto.

(3) The registrar must after consideration of an application -

(4)

(a) grant the application if the registrar-

(i) is satisfied that the applicant and its key individual or key
individuals comply with the requirements of this Act; and

(i) approves the key individual or key individuals of the
applicant, in the case of a partnership, trust or corporate or
unincorporated body; or

(b) refuse the application if the registrar-

() is not satisfied that the applicant and its key individual or key
individuals comply with the requirements of this Act; or

(i) does not approve the key individual or key individuals of
the applicant in the case of a partnership, trust or corporate or

unincorporated body.

(&) Where an application is granted, the registrar may impose such
conditions and restrictions on the exercise of the authority granted by
the licence, and to be included in the licence, as are necessary,
having regard to -

() all facts and information available to the registrar pertaining
to the applicant and any key individual of the applicant;

(i) the category of financial services which the applicant could
appropriately render or wishes to render;

(i) the category of financial services providers in which the
applicant is classified for the purposes of this Act; and

(iv) the category or subcategory of financial products in respect
of which the applicant could appropriately render or wishes to

render financial services.
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(5)

(b) Conditions and restrictions contemplated in paragraph (a), may

include a condition that where after the date of granting of the licence

(i) any key individual in respect of the licensee’s business is
replaced by a new key individual; or

(i) any new key individual is appointed or assumes office; or
(iif) any change occurs in the personal circumstances of a key
individual which renders or may render such person to be no
longer compliant with the fit and proper requirements for key
individuals, no such person may be permitted to take part in
the conduct, management or oversight of the licensee's
business in relation to the rendering of financial services,
unless such person has on application been approved by the
registrar as compliant with the fit and proper requirements for
key individuals, in the manner and in accordance with a
procedure determined by the registrar by notice on the official

web site.

(a) Where an application for authorisation is granted, the registrar

must issue to the applicant-

(i) a licence authorising the applicant to act as a financial
services provider, in the form determined by the registrar by
notice in the Gazette; and

(i) such number of certified copies of the licence as may be

requested by the applicant.

(b) The registrar may at any time after the issue of a licence -

(i) on application by the licensee or on own initiative withdraw
or amend any condition or restriction in respect of the licence,
after having given the licensee a reasonable opportunity to
make submissions on the proposed withdrawal or amendment

and having considered those submissions, if the registrar is
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satisfied that any such withdrawal or amendment is justified
and will not prejudice the interests of clients of the licensee; or
(i) pursuant to an evaluation of a new key individual, or a
change in the personal circumstances of a key individual,
referred to in subsection (4)(b), impose new conditions on the
licensee after having given the licensee a reasonable
opportunity to be heard and having furnished the licensee with
reasons, and must in every such case issue an appropriately
amended licence to the licensee, and such number of certified
copies of the amended licence as may be requested by the

licensee.

(6) Where an application referred to in subsection (1) is refused, the registrar

must-

(7)

(a) notify the applicant thereof; and

(b) furnish reasons for the refusal.

(a) Despite any other provision of this section, a person granted
accreditation under section 65(3) of the Medical Schemes Act, 1998
(Act No. 131 of 1998), must, subject to this subsection, be granted
authority to render as a financial services provider the specific
financial service for which the person was accredited, and must be
issued with a licence in terms of subsection (5).

(b) The registrar must be satisfied that a person to be granted
authority under paragraph (a), and any key individual of such person,

comply with the fit and proper requirements.

(c) A person granted authority and licensed as contemplated in
paragraph (a), together with any key individual, are thereafter subject
to the provisions of this Act.

(d) If a licence -

(i) is refused in terms of this section;
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(i) is suspended in terms of section 9;

(iii) is withdrawn in terms of section 10; or

(iv) lapses in terms of section 11, the accreditation referred to
in paragraph (a) is deemed to have lapsed in terms of the
Medical Schemes Act, 1998, or to have been suspended or
withdrawn, as the case may be.

(e) If an accreditation referred to in paragraph (a) is suspended or
withdrawn or lapses in terms of the Medical Schemes Act, 1998, the
licence issued in terms of that paragraph is deemed to have been
suspended or withdrawn or to have lapsed in terms of sections 9, 10

and 11, respectively, of this Act.

(8) A licensee must -
(a) display a certified copy of the licence in a prominent and durable
manner within every business premises of the licensee;
(b) ensure that a reference to the fact that such a licence is held is
contained in all business documentation, advertisements and other

promotional material; and

(c) ensure that the licence is at all times immediately or within a
reasonable time available for production to any person requesting
proof of licensed status under authority of a law or for the purpose of

entering into a business relationship with the licensee.

(9) No person may-
(@) in any manner make use of any licence or copy thereof for
business purposes where the licence has lapsed, has been withdrawn
or provisionally withdrawn or during any time when the licensee is

under provisional or final suspension;
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(b) perform any act which indicates that the person renders or is
authorised to render financial services or is appointed as a
representative to render financial services, unless the person is so

authorised or appointed; and

(c) perform any act, make or publish any statement, advertisement,

brochure or similar communication which-

(i) relates to the rendering of a financial service, the business

of a provider or a financial product; and

(i) the person knows, or ought reasonably to know, is
misleading, false, deceptive, contrary to the public interest or

contains an incorrect statement of fact.

(10)
(a) Where a provider is a corporate or unincorporated body, a trust or
a partnership, the provider must-
(i) at all times be satisfied that every director, member, trustee
or partner of the provider, who is not a key individual in the
provider's business, complies with the requirements in respect
of personal character qualities of honesty and integrity as

contemplated in paragraph (a) of subsection (1A); and

(i) within 15 days of the appointment of a new director,
member, trustee or partner, inform the registrar of the
appointment and furnish the registrar with such information on

the matter as the registrar may reasonably require.

(b) If the registrar is satisfied that a director, member, trustee or

partner does not comply with the requirements as contemplated in
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paragraph (a) of subsection (1A), the registrar may suspend or
withdraw the licence of the provider as contemplated in section 9.

4. Section 8A of the FAIS Act governs compliance with the fit and proper

requirement after authorisation and states as follows:

‘An authorised financial services provider, key individual, representative of
the provider and key individual of the representative must-

(a) continue to comply with the fit and proper requirements; and

(b) comply with the fit and proper requirements relating to continuous

professional development’

5. Section 9 of the FAIS Act governs the suspension and withdrawal of

authorisation. Section 9(2) states that:

‘(a) Before suspending or withdrawing any licence, the registrar-

(i) may consult any regulatory authority; and

(i) must inform the licensee of the intention to suspend or withdraw and the
grounds therefor and must give the licensee a reasonable opportunity to

make a submission in response thereto.

(b) Where the registrar contemplates the suspension or withdrawal of any

licence, the registrar must also inform the licensee of-

() the intended period of the suspension; and

(i) any terms to be attached to the suspension or withdrawal, including-
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(aa) a prohibition on concluding any new business by the licensee as from
the effective date of the suspension or withdrawal and, in relation to
unconcluded business, such measures as the registrar may determine for

the protection of the interests of clients of the licensee; and

(bb) terms designed to facilitate the lifting of the suspension.

(c) The registrar must consider any response received, and may thereafter
decide to suspend or withdraw, or not to suspend or withdraw, the licence,

and must notify the licensee of the decision.

(d) Where the licence is suspended or withdrawn, the registrar must make
known the reasons for the suspension or withdrawal and any terms attached
thereto by notice on the official web site and may make known such

information by means of any other appropriate public media.’

6. Section 14 of the FAIS Act governs the debarment of representatives if he or
she no longer meets the fit and proper requirements or has failed to comply with

any provision of the FAIS Act. It states as follows:

(1)

(&) An authorised financial services provider must debar a person from

rendering financial services who is or was, as the case may be-

(i) a representative of the financial services provider; or

(ii) a key individual of such representative,

if the financial services provider is satisfied on the basis of available facts

and information that the person-
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(iif) does not meet, or no longer complies with, the requirements referred to

in section 13(2)(a); or

(iv) has contravened or failed to comply with any provision of this Act in a

material manner;

(b) The reasons for a debarment in terms of paragraph (a) must have occurred
and become known to the financial services provider while the person was a

representative of the provider.

(2)
(a) Before effecting a debarment in terms of subsection (1), the provider must
ensure that the debarment process is lawful, reasonable and procedurally
fair.
(b) If a provider is unable to locate a person in order to deliver a document
or information under subsection (3), after taking all reasonable steps to do
so, including dissemination through electronic means where possible,
delivering the document or information to the person’s last known e-mail or
physical business or residential address will be sufficient.
(3) A financial services provider must-
(a) before debarring a person-
(i) give adequate notice in writing to the person stating its intention to
debar the person, the grounds and reasons for the debarment, and
any terms attached to the debarment, including, in relation to
unconcluded business, any measures stipulated for the protection of
the interests of clients;
(ii) provide the person with a copy of the financial services provider’s
written policy and procedure governing the debarment process; and
(i) give the person a reasonable opportunity to make a submission in

response,
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(b) consider any response provided in terms of paragraph (a)(iii), and then
take a decision in terms of subsection (1); and
(c) immediately notify the person in writing of-
(i) the financial services provider’s decision;
(i) the persons’ rights in terms of Chapter 15 of the Financial Sector
Regulation Act; and
(i) any formal requirements in respect of proceedings for the
reconsideration of the decision by the Tribunal.
(4) Where the debarment has been effected as contemplated in subsection (1),
the financial services provider must-
(a) immediately withdraw any authority which may still exist for the person to
act on behalf of the financial services provider;
(b) where applicable, remove the name of the debarred person from the
register referred to in section 13(3);
(c) immediately take steps to ensure that the debarment does not prejudice
the interest of clients of the debarred person, and that any unconcluded
business of the debarred person is properly attended to;
(d) in the form and manner determined by the Authority, notify the Authority
within five days of the debarment; and
(e) provide the Authority with the grounds and reasons for the debarment in
the format that the Authority may require within 15 days of the debarment.
(5) A debarment in terms of subsection (1) that is undertaken in respect of a
person who no longer is a representative of the financial services provider must
be commenced not longer than six months from the date that the person ceased
to be a representative of the financial services provider.
(6) For the purposes of debarring a person as contemplated in subsection (1),
the financial services provider must have regard to information regarding the
conduct of the person that is furnished by the Authority, the Ombud or any other
interested person.
(7) The Authority may, for the purposes of record keeping, require any

information, including the information referred to in subsection (4)(d) and (e), to
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enable the Authority to maintain and continuously update a central register of
all persons debarred in terms of subsection (1), and that register must be
published on the web site of the Authority, or by means of any other appropriate
public media.
(8) A debarment effected in terms of this section must be dealt with by the
Authority as contemplated by this section.
(9) A person debarred in terms of subsection (1) may not render financial
services or act as a representative or key individual of a representative of any
financial services provider, unless the person has complied with the
requirements referred to in section 13(1)(b)(ii) for the reappointment of a
debarred person as a representative or key individual of a representative.’

7. Section 17 of the FAIS Act governs compliance officers and compliance

arrangements. Section 17(1) and (3) state as follows:

(1)

(@) Any authorised financial services provider with more than one key
individual or one or more representatives must, subject to section 35(1) (c)
and subsections (1) (b) and (2)(a)(i), appoint one or more compliance officers
to oversee the provider's compliance function and to monitor compliance with
this Act by the provider and such representative or representatives,
particularly in accordance with the procedures contemplated in subsection
(3), and to take responsibility for liaison with the registrar.

(b) Such person must comply with the fit and proper requirements.

(bA) The provisions of section 8A apply with the necessary changes to a

compliance officer.

(c) The provisions of section 19(4), (5) and (6), relating to an auditor of an
authorised financial services provider, apply with the necessary changes to

a compliance officer.’
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8. Section 19 of the FAIS Act imposes accounting and audit requirements.

Subsections (1) and (2) state as follows:

‘(1) Except to the extent exempted by the registrar, an authorised financial
services provider must, in respect of the business carried on by the provider

as authorised under the provider’s licence —

(a) maintain full and proper accounting records on a continual basis,

brought up to date monthly; and

(b) annually prepare, in respect of the relevant financial year of the

provider, financial statements reflecting —

(i) the financial position of the entity at its financial year end,;

(ii) the results of operations, the receipt and payment of cash

and cash equivalent balances;

(iii) all changes in equity for the period then ended, and any
additional components required in terms of South African
Generally Accepted Accounting Practices issued by the
Accounting Practices Board or International Financial
Reporting Standards issued by the International Accounting

Standards Board or a successor body; and

(iv) a summary of significant accounting policies and
explanatory notes on the matters referred to in paragraphs (i)
to (iii)

2)
(@) An authorised financial services provider must cause the

statements referred to in subsection (1)(b) to be audited and reported
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on in accordance with auditing pronouncements as defined in section
1 of the Auditing Professions Act, 2005 (Act No. 26 of 2005) by an
external auditor approved by the registrar.

(b) The financial statements must-

(i) fairly represent the state of affairs of the provider’s business;

(i) refer to any material matter which has affected or is likely to

affect the financial affairs of the provider; and

(iif) be submitted by the authorised financial services provider
to the registrar not later than four months after the end of the
provider’s financial year or such longer period as may be

allowed by the registrar.’

9. Section 44(1) and (2) of the FAIS Act state as follows:

‘(1) The registrar may on or after the commencement of this Act, but prior to the
date determined by the Minister in terms of section 7(1), exempt any person or
category of persons from the provisions of that section if the registrar is satisfied
that —

(a) the rendering of any financial service by the applicant is already partially

or wholly regulated by any other law; or

(b) the application of the said section to the applicant will cause the applicant

or clients of the applicant financial or other hardship or prejudice; and

(c) the granting of the exemption will not —

() conflict with the public interest;
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(ii) prejudice the interests of clients; and
(iii) frustrate the achievement of the objects of this Act.
(2) The registrar —

(a) having regard to the factors mentioned in subsection (1), may attach to
any exemption so granted reasonable requirements or impose reasonable
conditions with which the applicant must comply either before or after the
effective date of the exemption in the manner and during the period specified

by the registrar; and

(b) must determine the period for which the exemption will be valid.’

FAIS Act: Codes of Conduct for Administrative and Discretionary
FSPs, BN 79 of 8 August 2003

10. Paragraph 5 of the Code of Conduct states as follows:
‘5. Dealing with clients—

‘(1) An administrative FSP must obtain a signed mandate from a client, before
rendering any intermediary service to that client: Provided that the parties may
agree to complete an electronic mandate in respect of which appropriate
controls and personal identification procedures have been put in place that

ensures security of information.
(2) The mandate must comply with the following minimum requirements:

(@) State whether the client will deal with the administrative FSP

through another person or in a personal capacity;
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(b) if the client will deal with the administrative FSP through another

person —

(i) state the name of the person;

(ii) state whether that person is an authorised FSP;

(iii) state whether that FSP is appointed with full or limited discretion
and where the discretion is limited, indicate those limits;

(iv) authorise the administrative FSP to accept from that FSP

instructions given on behalf of the client;

(c) record the names, telephone and fax numbers, and postal and e-
mail addresses of the client and the other FSP;

(d) indicate that the financial products will be registered in the name of

the independent nominee of the administrative FSP;

(e) provide in bold font an indication of the time period involved with
regard to the following administrative processes:

() The cut-off times within which an instruction must be received by
the administrative FSP to enable it to render an intermediary service

on that particular day;

(i) once an instruction has been received, the maximum number of
working days it will take to render that intermediary service and an
indication of the day that will determine the price that the client

eventually receives;
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(i) maximum number of working days that it will take to process a
switch or withdrawal instruction and an indication of the day that will

determine the price that the client eventually receives;

() stipulate separately in respect of the administrative FSP and the other
FSP (if any), the total fees and benefits to be received by each in
respect of a client’s financial products, whether by way of a deduction

from the financial product or not, including—

(i) the initial fees or costs;

(if) ongoing fees or costs;

(iii) any other benefit, fees or costs, whether in cash or kind;

(iv) costs (if any) to have the financial products registered in the name
of the client or in the name of the nominee company of another

administrative FSP at the request of the client or at termination;

(v) any fees or costs that will be levied on additional investment in or

purchase of the same financial product; and

(g) the signatures of the client, as well as the other FSP, where applicable.

(3) Further to paragraph 5.2 above, an administrative FSP may, subject to the
approval of the registrar, provide the said information either in the mandate or
in a combination of the mandate and the administrative FSP’s written terms or

guides of business.

(4) The registrar must initially approve a specimen of the mandate and where
relevant, the administrative FSP’s terms of business, and may grant approval

subject to the conditions that the registrar may determine. The registrar may
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subsequent to approval require that any other information that is deemed
necessary, be disclosed in the interest of the client. An administrative FSP
may not substantially amend the documents approved by the registrar, without

the prior written approval of the registrar.

(5) The administrative FSP must ensure that it has, in relation to the financial
products offered by it, appropriate forms available to enable the client or the
other FSP to conduct business with it. These forms include application,

instruction, transfer, switch, withdrawal or additional investment forms.

(6) An administrative FSP must—

(@) within 14 days of receipt of a notice from a product supplier of an
increase in costs, notify the client or the other FSP (if any) in writing of
such increase, who in turn must inform the client in writing within 14

days;

(b) if it wishes to increase costs unrelated to the costs referred to above,
give the client or such other FSP three months prior written notice
thereof, who in turn must notify the clients of the other FSP in writing
within 14 days, provided that the cost of the increase may not become
effective during the notice period.

(7) If a client notifies an administrative FSP in writing that the client has
terminated the client’s relationship with a particular FSP and wishes to
continue with the relationship with an administrative FSP through another
FSP, such notification must be sent by the administrative FSP to the

terminating FSP.

(8) An administrative FSP may accept telephonic or electronic instructions
without written confirmation, provided that appropriate controls and personal

identification procedures have been put in place to ensure security of
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information and transactions, and that records of such telephonic or electronic
instructions must be made and stored for a period of five years from the date

when the instruction was received.

(9) Where another FSP intends to provide, through an administrative FSP, a
client with its own personalised range of financial products, such other FSP
and the administrative FSP must first enter into a written agreement which
must provide for termination of the agreement by either party on written notice

of not less than 30 days.

(10) An administrative FSP must enter into an appropriate written agreement
with each product supplier from or to whom it buys or sells financial products
on behalf of clients, which agreement records their particular arrangements
and makes provision for termination of the agreement by either party on

written notice of not less than 30 days.

(11) In relation to new investments placed with an administrative FSP, no
interest shall be payable to a client until the expiry of the first completed day
after receipt of the funds. After the expiry of the first completed day, interest

earned shall be payable to the client.

(12) No interest shall be payable to clients in relation to funds held in bulk
during the execution of a switching instruction, provided that the administrative
FSP adheres to the time standards which are stipulated as part of the service
levels to clients. In the event of non-adherence, the client shall be entitled to
interest for the period in excess of the stipulated time period.

(13) If an administrative FSP has made a mistake in executing an instruction
or allocating client funds in such a manner that a client is entitled, in law, to be
placed in the position that the client would have been in had the administrative
FSP not made the mistake, the client shall only be entitled to compensation to
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the extent that the client is placed in said position. The administrative FSP
shall not be required to pay interest to the client in addition to restoration.

(14) Where an administrative FSP effects payment of an investment to a
client, whether in whole or in part, no interest shall be payable to that client on
funds that are paid within the first complete day after the receipt of the funds
from the liquidation of the underlying investment by the administrative FSP:
Provided that should the administrative FSP issue a cheque for the amount
received within the abovementioned time period, the issuing of the cheque
shall be deemed to be payment and no interest liability shall accrue to the
administrative FSP in respect of the time period between the issuing of the

cheque and the actual payment of the cheque by the drawee bank.’

THE COMPANIES ACT 71 of 2008

11. The relevant subsections of section 16 of the Companies Act state as follows:

‘(1) A company’s Memorandum of Incorporation may be amended-

@...;

(b)...;or

(c) at any other time if a special resolution to amend it-

(i) is proposed by-

(aa) the board of the company; or

(bb) shareholders entitled to exercise at least 10% of the voting

rights that may be exercised on such a resolution;
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(i) and is adopted at a shareholders meeting, or in accordance
with section 60, subject to subsection (3).

(5) An amendment contemplated in subsection (1)(c) may take the form of-

(@) a new Memorandum of Incorporation in substitution for the existing

Memorandum; or

(b) one or more alterations to the existing Memorandum of Incorporation by-

(i) ...;

(ii) deleting, altering or replacing any of its provisions;

(i) inserting any new provisions into the Memorandum of

Incorporation; or

(iv) making any combination of alterations contemplated in this

paragraph.

(9) An amendment to a Company’s Memorandum of Incorporation takes

effect —

(a) ...

(b) in any other case, on the later of —

() the date on, and time at, which the Notice of Amendment is
filed; or

(i) the date, if any, set out in the Notice of Amendment.’

12. Section 60 of the Companies Act states that:
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‘(1) A resolution that could be voted on at a shareholders meeting may instead
be—

(a) submitted for consideration to the shareholders entitled to exercise voting

rights in relation to the resolution; and

(b) voted on in writing by shareholders entitled to exercise voting rights in
relation to the resolution within 20 business days after the resolution was

submitted to them.

(2) A resolution contemplated in subsection (1)—

(a) will have been adopted if it is supported by persons entitled to exercise
sufficient voting rights for it to have been adopted as an ordinary or special
resolution, as the case may be, at a properly constituted shareholders

meeting; and

(b) if adopted, has the same effect as if it had been approved by voting at a

meeting.

(3) An election of a director that could be conducted at a shareholders meeting
may instead be conducted by written polling of all of the shareholders entitled

to exercise voting rights in relation to the election of that director.

(4) Within 10 business days after adopting a resolution, or conducting an
election of directors, in terms of this section, the company must deliver a
statement describing the results of the vote, consent process, or election to
every shareholder who was entitled to vote on or consent to the resolution, or
vote in the election of the director, as the case may be.

(5) For greater certainty, any business of a company that is required by this Act

or the company’s Memorandum of Incorporation to be conducted at an annual
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general meeting of the company, may not be conducted in the manner

contemplated in this section.’

13. Section 76 of the Companies Act states as follows:

‘(1) In this section, “director” includes an alternate director, and —

(a) a prescribed officer; or

(b) a person who is a member of a committee of a board of a company, or of

the audit committee of a company,

irrespective of whether or not the person is also a member of the company’s

board.

(2) A director of a company must —

(a) not use the position of director, or any information obtained while acting

in the capacity of a director—

() to gain an advantage for the director, or for another person other

than the company or a wholly-owned subsidiary of the company; or

(ii) to knowingly cause harm to the company or a subsidiary of the

company; and

(b) communicate to the board at the earliest practicable opportunity any

information that comes to the director’s attention, unless the director —

(i) reasonably believes that the information is —

(aa) immaterial to the company; or
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(bb) generally available to the public, or known to the other

directors; or

(i) is bound not to disclose that information by a legal or ethical

obligation of confidentiality.

(3) Subject to subsections (4) and (5), a director of a company, when acting in
that capacity, must exercise the powers and perform the functions of director

(a) in good faith and for a proper purpose;

(b) in the best interests of the company; and

(c) with the degree of care, skill and diligence that may reasonably be

expected of a person —

(i) carrying out the same functions in relation to the company as those

carried out by that director; and

(if) having the general knowledge, skill and experience of that director.

(4) In respect of any particular matter arising in the exercise of the powers or

the performance of the functions of director, a particular director of a company

(a) will have satisfied the obligations of subsection (3) (b) and (c) if —

() the director has taken reasonably diligent steps to become

informed about the matter;

(ii) either —
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(aa) the director had no material personal financial interest in
the subject matter of the decision, and had no reasonable basis
to know that any related person had a personal financial

interest in the matter; or

(bb) the director complied with the requirements of section
75 with respect to any interest contemplated in subparagraph

(aa); and

(iif) the director made a decision, or supported the decision of a
committee or the board, with regard to that matter, and the director
had a rational basis for believing, and did believe, that the decision

was in the best interests of the company; and

(b) is entitled to rely on —

(1) the performance by any of the persons —

(aa) referred to in subsection (5); or

(bb) to whom the board may reasonably have delegated, formally or
informally by course of conduct, the authority or duty to perform one
or more of the board’s functions that are delegable under applicable

law; and

(i) any information, opinions, recommendations, reports or
statements, including financial statements and other financial data,

prepared or presented by any of the persons specified in subsection

(5).

(5) To the extent contemplated in subsection (4) (b), a director is entitled to rely

on —
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(a) one or more employees of the company whom the director reasonably
believes to be reliable and competent in the functions performed or the

information, opinions, reports or statements provided;

(b) legal counsel, accountants, or other professional persons retained by the
company, the board or a committee as to matters involving skills or expertise

that the director reasonably believes are matters —

(i) within the particular person’s professional or expert competence;

or

(i) as to which the particular person merits confidence; or

(c) a committee of the board of which the director is not a member, unless
the director has reason to believe that the actions of the committee do not

merit confidence.’

14. Section 77 of the Companies Act imposes liability on directors and states that:

‘(1) In this section, “director” includes an alternate director, and —

(a) a prescribed officer; or

(b) a person who is a member of a committee of a board of a company, or of

the audit committee of a company,

irrespective of whether or not the person is also a member of the company’s

board.

(2) A director of a company may be held liable —
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(a) in accordance with the principles of the common law relating to breach of
a fiduciary duty, for any loss, damages or costs sustained by the company
as a consequence of any breach by the director of a duty contemplated in
section 75, 76 (2) or 76 (3) (a) or (b); or

(b) in accordance with the principles of the common law relating to delict for
any loss, damages or costs sustained by the company as a consequence of

any breach by the director of —

0] a duty contemplated in section 76 (3) (c);

(i) any provision of this Act not otherwise mentioned in this section; or

(i) any provision of the company’s Memorandum of Incorporation.

(3) A director of a company is liable for any loss, damages or costs sustained

by the company as a direct or indirect consequence of the director having —

(a) acted in the name of the company, signed anything on behalf of the
company, or purported to bind the company or authorise the taking of
any action by or on behalf of the company, despite knowing that the

director lacked the authority to do so;

(b) acquiesced in the carrying on of the company’s business despite
knowing that it was being conducted in a manner prohibited by section
22 (1);

(c) been a party to an act or omission by the company despite knowing
that the act or omission was calculated to defraud a creditor,
employee or shareholder of the company, or had another fraudulent

purpose;
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(d) signed, consented to, or authorised, the publication of —

(1) any financial statements that were false or misleading in a

material respect; or

(i) a prospectus, or a written statement contemplated in section
101, that contained —

(aa) an “untrue statement” as defined and described in

section 95; or

(bb) a statement to the effect that a person had consented
to be a director of the company, when no such consent had

been given,

despite knowing that the statement was false, misleading or untrue,
as the case may be, but the provisions of section 104 (3), read with
the changes required by the context, apply to limit the liability of a
director in terms of this paragraph; or

(e) been present at a meeting, or participated in the making of a decision in

terms of section 74, and failed to vote against —

() the issuing of any unauthorised shares, despite knowing that
those shares had not been authorised in accordance with

section 36;

(i) the issuing of any authorised securities, despite knowing that

the issue of those securities was inconsistent with section 41;

(i) the granting of options to any person contemplated in section
42 (4), despite knowing that any shares —
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(iv)

(v)

(vi)

(vii)

(viii)

(aa) for which the options could be exercised; or

(bb) into which any securities could be converted,

had not been authorised in terms of section 36;

the provision of financial assistance to any person contemplated
in section 44 for the acquisition of securities of the company,
despite knowing that the provision of financial assistance was
inconsistent with section 44 or the company’s Memorandum of

Incorporation;

the provision of financial assistance to a director for a purpose
contemplated in section 45, despite knowing that the provision of
financial assistance was inconsistent with that section or the

company’s Memorandum of Incorporation;

a resolution approving a distribution, despite knowing that the
distribution was contrary to section 46, subject to subsection (4);

the acquisition by the company of any of its shares, or the shares
of its holding company, despite knowing that the acquisition was

contrary to section 46 or 48; or

an allotment by the company, despite knowing that the allotment

was contrary to any provision of Chapter 4.

(4) The liability of a director in terms of subsection (3) (e) (vi) as a consequence

of the director having failed to vote against a distribution in contravention of

section 46 —

(a) arises only if —
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(1) immediately after making all of the distribution contemplated
in a resolution in terms of section 46, the company does not

satisfy the solvency and liquidity test; and

(i) it was unreasonable at the time of the decision to conclude
that the company would satisfy the solvency and liquidity test
after making the relevant distribution; and

(b) does not exceed, in aggregate, the difference between —

(1) the amount by which the value of the distribution exceeded
the amount that could have been distributed without causing
the company to fail to satisfy the solvency and liquidity test;

and

(i) the amount, if any, recovered by the company from persons

to whom the distribution was made.

(5) If the board of a company has made a decision in a manner that contravened

this Act, as contemplated in subsection (3) (e)—

(a) the company, or any director who has been or may be held liable in
terms of subsection (3) (e), may apply to a court for an order setting

aside the decision of the board; and

(b) the court may make—

0] an order setting aside the decision in whole or in part,

absolutely or conditionally; and

(i) any further order that is just and equitable in the

circumstances, including an order —
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(aa) to rectify the decision, reverse any transaction, or
restore any consideration paid or benefit received by any

person in terms of the decision of the board; and

(bb) requiring the company to indemnify any director
who has been or may be held liable in terms of this
section, including indemnification for the costs of the

proceedings under this subsection.

(6) The liability of a person in terms of this section is joint and several with any

other person who is or may be held liable for the same act.

(7) Proceedings to recover any loss, damages or costs for which a person is
or may be held liable in terms of this section may not be commenced more than

three years after the act or omission that gave rise to that liability.

(8) In addition to the liability set out elsewhere in this section, any person who

would be so liable is jointly and severally liable with all other such persons —

(a) to pay the costs of all parties in the court in a proceeding contemplated
in this section unless the proceedings are abandoned, or exculpate that

person; and

(b) to restore to the company any amount improperly paid by the company
as a consequence of the impugned act, and not recoverable in terms
of this Act.

(9) In any proceedings against a director, other than for wilful misconduct or
wilful breach of trust, the court may relieve the director, either wholly or partly,
from any liability set out in this section, on any terms the court considers just if

it appears to the court that —
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(a) the director is or may be liable, but has acted honestly and reasonably;

or

(b) having regard to all the circumstances of the case, including those
connected with the appointment of the director, it would be fair to excuse

the director.

(10) A director who has reason to apprehend that a claim may be made alleging
that the director is liable, other than for wilful misconduct or wilful breach of trust,
may apply to a court for relief, and the court may grant relief to the director on
the same grounds as if the matter had come before the court in terms of

subsection (9).’

15. Section 94 of the Companies Act regulates the appointment of audit

committees, section 94(1) and (2) state the following:

‘(1) This section —

(a) applies concurrently with section 64 of the Banks Act, to any company
that is subject to that section of that Act, but subsections (2), (3) and (4) of
this section do not apply to the appointment of an audit committee by any

such company; and

(b) does not apply to a company that has been granted an exemption in
terms of section 64 (4) of the Banks Act.

(2) At each annual general meeting, a public company, state-owned
company or other company that is required only by its Memorandum of
Incorporation to have an audit committee as contemplated in sections
34 (2) and 84 (1) (c) (i), must elect an audit committee comprising at least

three members, unless —
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(a) the company is a subsidiary of another company that has an audit

committee; and

(b) the audit committee of that other company will perform the functions

required under this section on behalf of that subsidiary company.’

THE GOVERNMENT EMPLOYEE PENSION LAW, 1996 (GEP Law)

16. Section 6(7) of the GEP Law states that:

‘6 Management of Fund by Board of Trustees

(7) The Board, acting in consultation with the Minister, shall determine the

investment policy of the Fund.’

17. Rule 4.1.19 of the Rules of the Government Employees Pension Fund,
Schedule | to the GEP Law states that:

‘4. Management of the Fund

4.1.19 Each trustee or a substitute referred to in rule 4.1.6 shall,

notwithstanding the duties as may be determined by the Board —

(a) take all reasonable steps to ensure that the interests of
members in terms of the rules of the Fund and the provisions
of the Law are protected at all times, especially in the event of
an amalgamation or splitting of the Fund, termination or
reduction of contributions by the employer, increase of

contributions by members and withdrawal of an employer;
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(b)

(€)

(d)

(e)

(f)

(9)

(h)

()

(k)

()

act at all times with due care and diligence and in good faith;

avoid conflicts of interest;

act with impartiality in respect of all members and beneficiaries;

ensure that proper registers, books and records are kept,
inclusive of proper minutes of all resolutions passed by the
Board;

ensure that proper control systems are employed by or on
behalf of the Board;

take all reasonable steps to ensure that the rules of the Fund
comply with the Law, and all other applicable laws;

ensure that adequate and appropriate information is
communicated to the members informing them of their rights,

benefits and duties in terms of the rules of the Fund;

take all reasonable steps to ensure that contributions are paid
timeously to the Fund in accordance with the provisions of the

Law;

obtain expert advice on matters where Board members may

lack expertise;

ensure that the operation and administration of the Fund

comply with the Law, and all other applicable laws; and

adhere to the principles of privileged information and

confidentiality.’

Report of the Judicial Commission of Enquiry into Allegations of Impropriety at the Public
Investment Corporation Page 281 of 794



THE PROTECTED DISCLOSURES ACT 26 of 2000 (PDA)

18. Employee is defined in section 1 of the PDA as follows:
‘Employee means —

(a) any person, excluding an independent contractor, who works or worked
for another person or for the State, and who receives or received, or is

entitled to receive, any remuneration; and

(b) any other person who in any manner assists or assisted in carrying on or

conducting or conducted the business of an employer;’

19. Section 9B of the PDA, inserted by the Amendment Act, 2017, states the

following:
‘Disclosure of false information
9B. (1) An employee or worker who intentionally discloses false Information -

(a) knowing that information to be false or who ought reasonably to

have known that the information is false; and

(b) with the intention to cause harm to the affected party and where
the affected party has suffered harm as a result of such disclosure,

is guilty of an offence and is liable on conviction to a fine or to
imprisonment for a period not exceeding two years or to both a fine

and such imprisonment.

(2)
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(a) The institution of a prosecution for an offence referred to in
subsection (1) must be authorised in writing by the Director of Public
Prosecutions.

(b) The Director of Public Prosecutions concerned may delegate his
or her power to decide whether a prosecution in terms of this section

should be instituted or not.’

THE FINANCIAL INTELLIGENCE CENTRE ACT, 38 of 2001 (FICA)

20. Section 1 of FICA defines ‘domestic prominent influential person’ as a person

‘referred to in Schedule 3A°.
21. Schedule 3A states the following:

‘A domestic prominent influential person is an individual who holds,
including in an acting position for a period exceeding six months, or

has held at any time in the preceding 12 months, in the Republic —
(a) a prominent public function including that of —

(i) the President or Deputy President;

(i) a government minister or deputy minister;

(i) the Premier of a province;

(iv) a member of the Executive Council of a province;

(v) an executive mayor of a municipality elected in terms of the
Local Government: Municipal Structures Act, 1998 (Act No.
117 of 1998);
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(vi) a leader of a political party registered in terms of the
Electoral Commission Act, 1996 (Act No. 51 of 1996);

(vii) a member of a royal family or senior traditional leader as
defined in the Traditional Leadership and Governance
Framework Act, 2003 (Act No. 41 of 2003);

(viii) the head, accounting officer or chief financial officer of a
national or provincial department or government component,
as defined insection 1 of the Public Service Act, 1994
(Proclamation No. 103 of 1994);

(ix) the municipal manager of a municipality appointed in terms
of section 54A of the Local Government: Municipal Systems
Act, 2000 (Act No. 32 of 2000), or a chief financial officer
designated in terms of section 80 (2) of the Municipal Finance
Management Act, 2003 (Act No. 56 of 2003);

(x) the chairperson of the controlling body, the chief executive
officer, or a natural person who is the accounting authority, the
chief financial officer or the chief investment officer of a public
entity listed in Schedule 2or3to the Public Finance
Management Act, 1999 (Act No. 1 of 1999);

(xi) the chairperson of the controlling body, chief executive
officer, chief financial officer or chief investment officer of a
municipal entity as defined in section 1of the Local
Government: Municipal Systems Act, 2000 (Act No. 32 of
2000);
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(xii) a constitutional court judge or any other judge as defined
in section 1 of the Judges’ Remuneration and Conditions of
Employment Act, 2001 (Act No. 47 of 2001);

(xiii) an ambassador or high commissioner or other senior
representative of a foreign government based in the Republic;

or

(xiv) an officer of the South African National Defence Force

above the rank of major-general;

(b) the position of —

() chairperson of the board of directors;

(i) chairperson of the audit committee;

(i) executive officer; or

(iv) chief financial officer,

of a company, as defined in the Companies Act, 2008 (Act No. 71 of
2008), if the company provides goods or services to an organ of state
and the annual transactional value of the goods or services or both
exceeds an amount determined by the Minister by notice in

the Gazette; or

(c) the position of head, or other executive directly accountable to that head,

of an international organisation based in the Republic.’

22. Section 21H(2) of the FICA defines ‘immediate family member’ as follows:
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‘immediate family member includes —

€) the spouse, civil partner or life partner;

(b) the previous spouse, civil partner or life partner, if applicable;

(c) children and stepchildren and their spouse, civil partner or life partner;
(d) parents; and

(e) sibling and step siblings and their spouse, civil partner or life partner.’

THE ELECTRONIC COMMUNICATIONS AND TRANSACTIONS
ACT, 25 of 2002

23. Section 81 of ECTA defines the powers of cyber inspectors. Section 81(1)
states that:

‘(1) A cyber inspector may

(a) monitor and inspect any web site or activity on an information system in
the public domain and report any unlawful activity to the appropriate

authority;

(b) in respect of a cryptography service provider —

0] investigate the activities of a cryptography service provider in relation
to its compliance or non-compliance with the provisions of this Act;

and

(i) issue an order in writing to a cryptography service provider to comply

with the provisions of this Act;
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(c) in respect of an authentication service provider —

0] investigate the activities of an authentication service provider in
relation to its compliance or non-compliance with the provisions of this
Act;

(i) investigate the activities of an authentication service provider falsely
holding itself, its products or services out as having been accredited
by the Authority or recognised by the Minister as provided for in
Chapter VI,

(i)  issue an order in writing to an authentication service provider to

comply with the provisions of this Act; and

(d) in respect of a critical database administrator, perform an audit as

provided for in section 57.’
24. Section 86(1) of the ECTA states as follows:

‘Subject to the Interception and Monitoring Prohibition Act, 27 of 1992, a
person who intentionally accesses or intercepts any data without authority or

permission to do so is guilty of an offence.’
25. Section 88(1) provides that:

‘A person who attempts to commit any of the offences referred to in sections
86 and 87 is guilty of an offence and is liable on conviction to the penalties

set out in section 89(1) or (2), as the case may be’.

THE PUBLIC FINANCE MANAGEMENT ACT 1 of 1999 (PFMA)

26. Section 49 of the PFMA states that:
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‘Accounting authorities—

‘(1) Every public entity must have an authority which must be accountable

for the purposes of this Act.

(2) If the public entity—

(a) has a board or other controlling body, that board or controlling

body is the accounting authority for that entity; or

(b) does not have a controlling body, the chief executive officer or the
other person in charge of the public entity is the accounting authority
for that public entity unless specific legislation applicable to that public
entity designates another person as the accounting authority.

(3) The relevant treasury, in exceptional circumstances, may approve or
instruct that another functionary of a public entity must be the accounting

authority for that public entity.

(4) The relevant treasury may at any time withdraw an approval or

instruction in terms of subsection (3).

(5) A public entity must inform the Auditor-General promptly and in writing
of any approval or instruction in terms of subsection (3) and any withdrawal

of an approval or instruction in terms of subsection (4).’

27. Section 50 of the PFMA sets out the Fiduciary Duties of the Accounting

Authority as follows:

(1) The accounting authority for a public entity must —
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(a) exercise the duty of utmost care to ensure reasonable protection of the
assets and records of the public entity;

(b) act with fidelity, honesty, integrity and in the best interests of the public

entity in managing the financial affairs of the public entity;

(c) on request, disclose to the executive authority responsible for that
public entity or the legislature to which the public entity is accountable,
all material facts, including those reasonably discoverable, which in
any way may influence the decisions or actions of the executive

authority or that legislature; and

(d) seek, within the sphere of influence of that accounting authority, to

prevent any prejudice to the financial interests of the state.

(2) A member of an accounting authority or, if the accounting authority is not
a board or other body, the individual who is the accounting authority, may

not —

(a) act in a way that is inconsistent with the responsibilities assigned to

an accounting authority in terms of this Act; or

(b) use the position or privileges of, or confidential information obtained
as, accounting authority or a member of an accounting authority, for

personal gain or to improperly benefit another person.

(3) A member of an accounting authority must —

(a) disclose to the accounting authority any direct or indirect personal or
private business interest that that member or any spouse, partner or
close family member may have in any matter before the accounting

authority; and
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(b) withdraw from the proceedings of the accounting authority when that
matter is considered, unless the accounting authority decides that
the member’s direct or indirect interest in the matter is trivial or

irrelevant.’

THE PUBLIC INVESTMENT CORPORATION ACT 23 of 2004 (PIC
Act)

28. Section 2 of the PIC Act establishes the Corporation:
‘Establishment of corporation—

‘(1) There is hereby established a juristic person, an institution outside the

public service, to be known as the Public Investment Corporation Limited.

(2) The Registrar of Companies must enter the name of the corporation in
the register kept in terms of the Companies Act and must issue to the

corporation a certificate to that effect.

(3) Despite the Companies Act, the Minister, on behalf of the State, must
sign the memorandum of association and the articles of association of the

corporation.

(4) On signature of the memorandum of association and the articles of
association in terms of subsection (3), such memorandum and articles must
be regarded as complying with the requirements of the Companies Act for

registration in terms of the said Act.

(5) On receipt of the signed memorandum and articles, the Registrar of
Companies must register the said memorandum and articles as
contemplated in section 63 of the Companies Act and endorse thereon a

certificate to the effect that the corporation is incorporated.
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(6) No fees are payable in terms of the Companies Act in respect of the
checking of documents, the reservation of name, the registration of the said
memorandum and articles and the issue of a certificate to commence

business.

(7) Sections 32, 54 (2), 66, 92, 190 and 344 (d) of the Companies Act do

not apply to the corporation.’

29. Section 4 contains the Object of the PIC:

The main object of the corporation is to be a financial services provider in
terms of the FAIS Act.’

30. Section 6 of the PIC Act provides for the appointment of the board of directors:

‘(1) The Minister must, in consultation with Cabinet, determine and appoint

the members of the board.

(2) The Minister must, when appointing the board, have due regard to the
nominations submitted to him or her by the depositors.

(3) The members of the board must be appointed on the grounds of their
knowledge and experience, with due regard to the FAIS Act, which, when
considered collectively, should enable the board to attain the objects of the

corporation.

(4) The Minister may issue directives to the board regarding the

management of the corporation if —

(a) itis in the public interest; or

(b) it is reasonably necessary to do so.’
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31. Section 8 of the PIC Act states that the Management of the corporation is:

‘Subject to the provisions of this Act, the board must control the business of the
corporation, direct the operations of the corporation and exercise all such
powers of the corporation that are not required to be exercised by the

shareholders of the corporation.’
32. Section 9 of the PIC Act states that:
‘Authorisation as financial services provider —

(1) The corporation must, in terms of the FAIS Act, obtain authorisation from

the Registrar as a financial services provider.

(2) Neither the registrar nor the corporation may terminate the authorisation

referred to in subsection (1) without the consent of the Minister.’
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CHAPTER Il — EVIDENCE, FINDINGS AND RECOMMENDATIONS
PER TERM OF REFERENCE

TERM OF REFERENCE1L.1

1. In 2018 the media reported on certain political parties that had called for
transparency in the PIC regarding investments in its ‘unlisted portfolio’. It was
also reported that calls had been made for the PIC to provide detailed
information of approximately R70 billion worth of investments made by it in its
unlisted investment portfolio in 2017/2018. Mention was also made of
particular transactions, of which some were in the listed investment portfolio.
The scope of this ToR is interpreted and laid out in Chapter I: Terms of

Reference.

2. The transactions that formed the subject of media reports during this period
included the following:

2.1 Ascendis;

2.2 Ayo Technology Solutions (part of the Sekunjalo Group);

2.3 Erin Energy;

2.4 Harith and Lebashe;

2.5 Independent News and Media South Africa (Pty) Ltd (INMSA) (which

was concluded on 16 August 2013) (part of the Sekunjalo Group);

2.6 Lancaster Steinhoff;

2.7 Matome Maponya Investments (MMI);
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2.8 Mobile Satellite Technologies.

2.9 S & S Refinery;

2.10 Sagarmatha (part of the Sekunjalo Group);

2.11 TOSACO;

2.12 Venda Building Society Mutual Bank (VBS);

3. Inorderto address this TOR comprehensively, case studies of the transactions

cited in paragraph 2 above, are relied on.

4. The transactions which were considered in the form of case studies were
those highlighted in the media for the period under consideration and are for
illustrative purposes. These transactions and/or case studies do not constitute

a comprehensive list of improprieties identified by the Commission.

5. During the course of the Commission’s investigations, a substantial number
of additional transactions and allegations of impropriety were brought to the
attention of the Commission. However, due to time constraints, further

investigation could not be carried out.

6. A list of all the additional transactions which warrant further investigation will

be conveyed to the PIC for that purpose.

7. The case studies prepared by the Commission appear in this ToR, with the
exception of the VBS and Harith case studies, which are contained in ToR 1.3,

below.
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Case Study: Maponya Matome Investment Holdings (MMI)

Background to the Isibaya Fund

10.

11.

12.

The Isibaya Fund started in the mid-1990s when the PIC allocated 3.5% of
total assets under management towards investment in Black Economic
Empowerment (BEE) transactions. This amount was later increased to 5% of
assets under management and, in terms of the existing GEPF mandate, it
currently stands at 10%, split equally between Private Equity and Impact

Investing (formerly Developmental Investments).

The Isibaya Fund’s mandate, as executed by the PIC, focuses its investments
on B-BBEE initiatives, investors and entrepreneurs — there has been no

Isibaya Fund investment outside of this framework.

Over the years, many significant B-BBEE transactions have been concluded
resulting in several large investments being made, notably Afrisam, where the

PIC’s exposure was approximately R12 billion.

The Isibaya Fund’s investment in MMI is an example of multiple investments

with a single counterparty.

While prior exposure to any single counterparty would be raised as part of
deliberations at approval committees, there was previously no firm
counterparty limit. In other words, there was neither a limit to the cumulative
monetary amount of exposure to a single counterparty nor a limit to the
number of distinct investments made with the same counterparty. However,
recently counterparty limits have been established, and they are contained in
the Private Placement Memorandums (PPMs). The total Funds equate to R70

billion, which is broken down as follows:

12.1. Economic Infrastructure Fund Il — R4 billion
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12.2.

12.3.

12.4.

12.5.

12.6.

12.7.

12.8.

12.9.

13.

Environmental Infrastructure Fund | — R2 billion

Energy Infrastructure Fund | — R23 billion

Social Infrastructure Fund | — R10 billion

Africa Developmental Investments Fund | — R10 billion

Private Equity Africa Fund | — R5 billion

Private Equity (Domestic) Fund Il — R10 billion

SME Fund | — R2 billion

Priority Sectors Fund Il — R4 billion

In each of the above nine Funds, no single counterparty may receive more
than 30% of the Fund size. By way of example, in the case of Priority Sectors
Fund Il, the maximum limit that may be received by a single counterparty
would be R1.2 billion. However, nothing prevents a counterparty from
obtaining funding of up to 30% in other Funds. Theoretically, funding for a
single counterparty could be R21 billion (being 30% of R70 billion).

Exposure to a Single Counterparty (MMI/Maponya)

14.

14.1.

Mr Roy Rajdhar (Mr Rajdhar), Executive Head, Impact Investing, testified that
Mr Maponya had received funding from the PIC that included:

R648 million of a R1,2 billion commitment, (plus R200 million thereafter)

for Daybreak;
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14.2. R367 million for a stake in AFGRI;126

14.3. R480 million for the SA Home Loans transaction;127

14.4. R79 million that had been drawn down of a R275 million facility that had

been granted by the PIC for affordable housing developments; and

14.5. Magae Makhaya (Proprietary) Limited. The facility with Magae Makhaya

was cancelled because of default.128

15. These investments are summarised in the table below:

Investment Name Total Project Maponya’s
Amount (R) Exposure (R)

Afgri 880m 360m

Daybreak 1.127b 648m

SA Home Loans 9.37b 468m

Magae Makhaya 11.00b 375m

Total R22.377b R1.851b

16.

17.

Save for establishing counterparty limits, as indicated above, the PIC has, to

date, had no formal policy dealing with single obligor/counterparty limits.

The total PIC exposure to Mr Maponya amounted to R1.85 billion and with
accrued interest to R2.2 billion. The exposure to Mr Maponya in the
investments of Magae Makhaya and Daybreak alone amounted to R1.023

billion. Therefore, one could say the PIC was overexposed.

126 At page 38 of the Transcript for day 36 of the hearings held on 15 May 2019 and para 55 of Mr Roy Rajdhar’s
statement signed on 15 April 2019.

127 Para 55 of Mr Roy Rajdhar’s statement signed on 15 April 2019.
128 | pid.
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18.

Should a counterparty default and the PIC is over-exposed to that party, it can
severely impact the PIC’s portfolio. In the case of actively managed
companies, the counterparty risk may be significant if the investee company

has to manage more than one investment.

SA Home Loans (SAHL) Investment

19.

20.

With regard to the investment in SAHL, Dr Matjila confirmed the statement by
Mr Kevin Penwarden (Mr Penwarden) of SAHL, made to the Commission, that
a combination of SAHL and JP Morgan were the first to present the equity
opportunity and a proposal for housing finance for GEPF members to the PIC.
SAHL approached the PIC for a credit line of R9 billion for end user finance
for GEPF members, affordable housing and the development of housing
stock. Consequently, Dr Matjila’s statement that, 1 was under the impression
that this R9bn funding application was a joint plan of the SAHL and MMI
partnership™?®, is extremely concerning. The question must be asked how
thorough the processes were before a transaction of R9 billion was approved
that the CIO/CEO did not know, or did not endeavour to find out, what the

actual situation was.

Mr Wellington Masekesa, Executive Assistant to the former CEO Dr Matjila
and reporting directly to him?3°, was appointed by the PIC to represent it as a
non-executive director on the board of SAHL, together with Mr Rajdhar.!3!
Following allegations contained in the statement made by Mr Penwarden,
CEO of SAHL, that Mr Masekesa and Mr Maponya had approached a
colleague, Mr Dlamini, and said that SAHL should ‘regularise’ what were

called ‘arranging fees’ of R95 million, Mr Masekesa confirmed the substance

129 Para 520 of Dr Matjila's statement signed on 17 July 2019.
130 Para 2 of Mr Masekesa’s statement signed on 11 March 2019.

131 Para 13.2 of Mr Sinton’s statement signed on 21 May 2019.
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of the above to Mr Penwarden.3? The PIC has since instituted an investigation
into the aforementioned allegations.

Findings

21.

22.

23.

24.

25.

The PIC’s decision to make cumulative investments in various transactions
with a single individual has resulted in significant exposure to reputational risk
and financial losses. For instance, as at the time of the hearings, the Daybreak
investment had not been serviced, although proactive measures had been
taken by the PIC and it was recovering well.

The MMI investments call into question the PIC’s thoroughness in conducting
its due diligence as well as its assessment of cumulative and reputational
risks. It should also be noted that, at the time of the hearings, the PIC was in
litigation with Mr Maponya.

With regard to the SAHL investment, the evidence before the Commission
revealed a difference of understanding of the investment and obligations that

arose between the PIC team members involved.

The different positions taken by Dr Matjila, reflected in his statement and
correspondence, as set out in paragraph 12 above, are of grave concern and
are indicative of decision-making without adequate information or legal

considerations.

The role played by Mr Masekesa, as indicated in paragraph 20 above, is found
to be an irregularity as envisaged in Section 45 of the Auditing Profession Act,
being, in the SAHL auditors’ (Deloitte) opinion, a prima facie contravention of

Section 3 of the Prevention and Combatting of Corrupt Activities.

132 para 59-70 of Mr Penwarden’s statement signed on 28 May 2019.
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Recommendations

26.

27.

28.

29.

30.

31.

The Commission recommends that the Board should develop clear policies to
guide the involvement of PIC employees and non-executive directors in

investee companies.

The appointment of PIC employees and/or non-executive directors of the PIC
to serve on the boards of investee companies must be reconsidered given the
potential for conflict of interest, breach of fiduciary duties, and over-reliance
on such a person protecting the PIC’s interests by virtue of them being on the
investee company’s board. The practice of appointing a person to the board
where that person has had a role or been responsible for approval of the

investment is highly questionable.

The Board should ensure that there is a full inquiry into the role played by Mr
Masekesa in the SAHL matter.

The Board should engage with the GEPF to ensure that there has been no
undue influence exerted by any party on the SAHL application for R10 billion
further funding.

In order to ensure that PIC funds are available to as many South Africans as
possible, and to not be exposed to risks associated with any single party,

single counterparty limits should be determined and adhered to by the PIC.

The PIC must also restrict funding to operational B-BBEE partners or unlisted
investments to a maximum of two projects (businesses) but only until capacity
and servicing of loans has been established, and limit the cumulative
monetary amount of exposure to a single B-BBEE party or unlisted

investment.
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32. ltis further recommended that the PIC must strengthen the capacity and role

of post investment monitoring and evaluation.

Case Study: Sekunjalo Group

High Level Overview of the Transactions that were considered by
the PIC Relating to Companies that form part of the Sekunjalo

Group

33. The following companies, within the Sekunjalo Group, were part of the
